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UNITED STATES COMMISSION ON CIVIL RIGHTS

1331 Pennsylvania Ave., NW ¢ Suite 1150 « Washington, DC 20425 www.usccr.gov

Letter of Transmittal
July 23, 2019

President Donald J. Trump

Vice President Mike Pence

Senate Majority Leader Mitch McConnell
Speaker of the House Nancy Pelosi

On behalf of the United States Commission on Civil Rights (“the Commission™), I am pleased to
transmit our briefing report, Beyond Suspensions: Examining School Discipline Policies and
Connections to the School-to-Prison Pipeline for Students of Color with Disabilities. The report
is also available in full on the Commission’s website at WwWWw.USCCr.gov.

For this report, the Commission investigated school discipline practices and policies impacting
students of color with disabilities and the possible connections to the school-to-prison pipeline,
examined rates of exclusionary discipline, researched whether and under what circumstances
school discipline policies unfairly and/or unlawfully target students of color with disabilities, and
analyzed the federal government’s responses and actions on the topic. The Commission’s report
reflects that several decades of research demonstrate persistent racial disparities in disciplinary
rates and disparities based on disability status but much of scholarship based on this data has not
analyzed how these policies affect those students who live at the intersection of these two
identities. The literature available, however, does suggest that students of color with disabilities
face exclusionary discipline pushing them into the school-to-prison pipeline at much higher rates
than their peers without disabilities. And while exclusionary discipline has been shown to be
harmful for the educational attainment of all students, students with disabilities, particularly those
who are students of color, face even more challenges when they are not able to receive a quality
education.

The Commission majority (six Commissioners in favor, two Commissioners in opposition)
approved key findings including the following: Students of color as a whole, as well as by
individual racial group, do not commit more disciplinable offenses than their white peers — but
black students, Latino students, and Native American students in the aggregate receive
substantially more school discipline than their white peers and receive harsher and longer
punishments than their white peers receive for like offenses. Students with disabilities are
approximately twice as likely to be suspended throughout each school level compared to students
without disabilities.



Data the U.S. Department of Education reports show a consistent pattern of schools suspending or
expelling black students with disabilities at higher rates than their proportion of the population of
students with disabilities. Data show the large majority of out-of-school suspensions are for non-
violent behavior. The most recent available data reflect that, with the exception of Latinx and
Asian American students with disabilities, students of color with disabilities were more likely than
white students with disabilities to be expelled without educational services.

Research reflects that, in addition to missed class time, excessive exclusionary discipline
negatively impacts classroom engagement and cohesion and increases the likelihood excluded
students will be retained in grade, drop out of school, or be placed in the juvenile justice system.
Research also shows that zero tolerance policies and the practice of exclusionary discipline in
schools in the absence of consideration and application of alternatives to exclusionary discipline
are ineffective in creating safe and healthy learning environments for students, teachers, and staff.

The Commission majority voted for key recommendations, including the following: The U.S.
Department of Education’s Office for Civil Rights (OCR) should continue offering guidance to
school communities regarding how to comply with federal nondiscrimination laws related to race
and disability in the imposition of school discipline. It is critical that all teachers are provided with
resources, guidance, training, and support to ensure nondiscriminatory discipline in
schools. Congress should continue to provide funding to help states and school districts provide
training and support and, with Congressional appropriation support, the U.S. Departments of
Justice and Education should continue and expand their grant funding for these important goals.
OCR should rigorously enforce the civil rights laws over which it has jurisdiction, to address
allegations of discrimination in school discipline policies.

We at the Commission are pleased to share our views, informed by careful research and
investigation as well as civil rights expertise, to help ensure that all Americans enjoy civil rights
protections to which we are entitled.

For the Commission,
\

/4

Catherine E. Lhamon

Chair
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EXECUTIVE SUMMARY

EXECUTIVE SUMMARY

Nationwide, more than 2.7 million K-12 public school students received one or more out-of-school
suspensions in the 2015-2016 academic year.! The use of suspensions increased steadily from the
late 1980s and early 1990s through the 2011-12 school year and then dropped precipitously, by
approximately 20 percent between the 2011-12 and 2013-14 academic years.? Some of the
increase through 2011 was the result of teachers and administrators punishing minor behavioral
infractions (e.g., profanity, dress code violations) that in the past would have landed a student in
detention, but later had led to harsher punishments such as suspensions, expulsions, or even
arrests.® Researchers have found that school-level factors, such as a principal’s perspective on
discipline, significantly impact disparities in out-of-school suspension rates for students of color
and students of color with disabilities.* Data also suggest that school discipline policies may not
be impacting all students equally.® Moreover, data have consistently shown that the
overrepresentation of students of color in school discipline rates is not due to higher rates of

1 2.7 million students represent approximately 5-7 percent of the total number of K-12 students in the United States.
At the timing of the report, these are the most current national data available. See U.S. Dep’t of Education, Office
for Civil Rights, 2015-2016 Civil Rights Data Collection: School Climate and Safety, 2018,
https://www?2.ed.gov/about/offices/list/ocr/docs/school-climate-and-safety.pdf.

2U.S. Dep’t of Education, “Rethinking School Discipline,” Remarks of U.S. Secretary of Education Arne Duncan at
the Release of the Joint DOJ-ED School Discipline Guidance Package, Jan. 8, 2014,
https://www.ed.gov/news/speeches/rethinking-school-discipline; Daniel Losen, Cheri Hodson, Michael Keith 11,
Katrina Morrison, & Shakti Belway, Are We Closing the School Discipline Gap?, The Center for Civil Rights
Remedies, University of California, Los Angeles, 2015,
https://www.civilrightsproject.ucla.edu/resources/projects/center-for-civil-rights-remedies/school-to-prison-
folder/federal-reports/are-we-closing-the-school-discipline-

gap/AreWeClosingTheSchoolDisciplineGap FINAL221.pdf; Nancy Heitzeg, “Education or Incarceration: Zero
Tolerance Policies and The School to Prison Pipeline,” Forum on Public Policy, 20009,
https://files.eric.ed.gov/fulltext/EJ870076.pdf; Russell Skiba, “The Failure of Zero Tolerance,” Reclaiming Children
and Youth, vol. 22 (2014), http://reclaimingjournal.com/sites/default/files/journal-article-pdfs/22_4_Skiba.pdf; see
also, U.S. Dep’t of Education, Civil Rights Data Collection database (3,141,294 suspensions in 2011-12; 2,590,902
suspensions in 2013-14), https://ocrdata.ed.gov/StateNational Estimations.

3 See, e.g., Anti-Defamation League, What is the School-to-Prison Pipeline?, 2015,
https://www.adl.org/sites/default/files/documents/assets/pdf/education-outreach/what-is-the-school-to-prison-
pipeline.pdf.

4 Russell Skiba, Megan Trachok, Choong-Geun Chung, Timberly Baker, Adam Sheya, & Robin Hughes, Where
Should We Intervene? Contributions to Behavior, Student, and School Characteristics to Suspension and Expulsion,
Center for Civil Rights Remedies and the Research-to-Practice Collaborative, National Conference on Race and
Gender Disparities in Discipline, 2013, https://www.civilrightsproject.ucla.edu/resources/projects/center-for-civil-
rights-remedies/school-to-prison-folder/state-reports/copy_of dignity-disparity-and-desistance-effective-restorative-
justice-strategies-to-plug-the-201cschool-to-prison-pipeline/skiba-where-intervene-ccrr-conf-2013.pdf (paper on file
with authors); Daniel Losen and Amir Whitaker, Lost Instruction: The Disparate Impact of the School Discipline
Gap in California, The Civil Rights Project at the University of California, Los Angeles, 2017,
https://www.civilrightsproject.ucla.edu/resources/projects/center-for-civil-rights-remedies/school-to-prison-
folder/summary-reports/lost-instruction-the-disparate-impact-of-the-school-discipline-gap-in-california.

5 See, e.g., U.S. Dep’t of Education, “Rethinking School Discipline,” supra note 2; Losen, et al., Are We Closing the
School Discipline Gap?, supra note 2; Skiba, “The Failure of Zero Tolerance,” supra note 2.
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misbehavior by these students, but instead is driven by structural and systemic factors that this
report will address.®

Several decades of research demonstrate persistent racial disparities in disciplinary rates and
disparities based on disability status;’ but, much of extant data have not analyzed how these
policies affect those students who live at the intersection of these two identities. The literature
available, however, does suggest that students of color with disabilities face exclusionary
discipline® pushing them into the “school-to-prison pipeline” at much higher rates than their peers
without disabilities.® And while exclusionary discipline has been shown to be harmful for the
educational attainment of all students, students with disabilities, particularly those who are
students of color, face even more challenges when they are not able to receive a quality education.?

Exclusionary discipline practices place students at risk for experiencing a wide range of correlated
educational, economic, and social problems, including school avoidance, increased likelihood of
dropping out, and involvement with the juvenile justice system.! Additionally, in recent years,

6 Russell Skiba and Jeffrey Sprague, “Safety Without Suspensions,” Educational Leadership, 2008,
https://www.pbis.org/common/cms/files/Coach_Trainer/Articles/Safety%20Without%20Suspensions.pdf; Russell
Skiba, Robert Michael, Abra Carroll Nardo, & Reece Peterson, “The Color of Discipline: Sources of Racial and
Gender Disproportionality in School Punishment,” The Urban Review, vol. 34 (2002),
http://www.indiana.edu/~equity/docs/ColorofDiscipline2002.pdf; Pamela Fenning and Jennifer Rose,
“Overrepresentation of African American Students in Exclusionary Discipline,” Urban Education, vol. 42 (2007),
536-59; Sean Kelly, “A Crisis of Authority in Predominantly Black Schools?” Teachers College Record, vol. 112
(2010), 1247-74; Russell Skiba and Natasha Williams, Are Black Kids Worse? Myths and Facts About Racial
Differences in Behavior, The Equality Project at Indiana University, 2014, 2-5; see also U.S. Commission on Civil
Rights, School Discipline and Disparate Impact, 2011,

https://www.usccr.gov/pubs/docs/School_Disciplineand Disparate Impact.pdf.

7 See, e.g., U.S. Dep’t of Education, “Civil Rights Data Collection Data Snapshot: School Discipline,” March 2014,
https://ocrdata.ed.gov/downloads/crdc-school-discipline-snapshot.pdf.

8 National Clearinghouse on Supportive School Discipline, “Exclusionary Discipline,” 2014,
https://supportiveschooldiscipline.org/learn/reference-guides/exclusionary-discipline. “Exclusionary

discipline describes any type of school disciplinary action that removes or excludes a student from his or her usual
educational setting. Two of the most common exclusionary discipline practices at schools include suspension and
expulsion.” 1d. See also Discussion and Sources at infra note 10 (regarding the school-to-prison pipeline).

®U.S. Dep’t of Education, Office for Civil Rights, “Civil Rights Data Collection,” https://ocrdata.ed.gov/ (last
accessed Nov. 5, 2018); Daniel Losen, Director of the Center for Civil Rights Remedies at University of California-
Los Angeles, Additional Written Statement for the “The School-to-Prison Pipeline: The Intersections of Students of
Color with Disabilities,” briefing before the U.S. Commission on Civil Rights, Dec. 8, 2017 [hereinafter Losen
Additional Statement]; Losen, et al., Are We Closing the School Discipline Gap?, supra note 2, at 6.

10 Daniel Losen and Amir Whitaker, Lost Instruction, supra note 4; Daniel Losen, testimony before the U.S.
Commission on Civil Rights, briefing, The School-to-Prison Pipeline: The Intersections of Students of Color with
Disabilities, Dec. 8, 2017, p. 94 [hereinafter Briefing Transcript].

11 Advancement Project, Padres and Jovenes Unidos, Southwest Youth Collaborative, and Children & Family
Justice Center of Northwestern University School of Law, Education on Lockdown: The Schoolhouse to Jailhouse
Track, 2005, 16, https://b.3cdn.net/advancement/5351180e24cb166d02_mlibrggxlh.pdf; Johanna Wald and Daniel
Losen, “Defining and Redirecting a School-to-Prison Pipeline,” New Directions for Youth Development, vol. 99
(2003), 11,
https://pdfs.semanticscholar.org/6954/11al4bda3a82dd941c504272c57a8cccad44.pdf?_ga=2.95874396.118423638.
1541436106-983094117.1541436106.




EXECUTIVE SUMMARY

some federal officials and school reform advocates have started examining how the education
system may be systematically failing certain groups of students (e.g., students of color, students
with disabilities, LGBT*? students) who are:

disproportionately over- or incorrectly categorized in special education, are
disciplined more harshly, including referral to law enforcement for minimal
misbehavior, achieve at lower levels, and eventually drop or are pushed out of
school, often into juvenile justice facilities and prisons—a pattern now commonly
referred to as the School-to-Prison Pipeline.*

All students deserve to attend schools that are nurturing, stimulating, welcoming, and safe, and
defaulting to harsh discipline policies runs counter to these goals.!* Longstanding empirical
research has shown that using exclusionary school discipline policies for all levels of student
infractions, regardless of severity, is often ineffective; and these practices may even increase the
likelihood of future criminality and lower overall student academic performance in schools.!®
Further, data show that other disciplinary methods that do not involve exclusionary discipline can
be more effective than exclusion to address many forms of school misbehavior.® However, there

12| GBT stands for lesbian, gay, bisexual, and transgender.

13 Sarah E. Redfield and Jason P. Nance, School-to-Prison Pipeline, American Bar Association, Joint Task Force on
Reversing the School-to-Prison Pipeline, 2016, 7,
https://scholarship.law.ufl.edu/cgi/viewcontent.cgi?article=1765&context=facultypub.

14 See, e.g., Russell Skiba and M. Karega Rausch, “School Disciplinary Systems: Alternatives to Suspension and
Expulsion,” in G.G. Bear and K. M. Minke (eds), Children’s Needs I1I: Development, prevention, and intervention
(pp. 87-102), http://www.indiana.edu/~equity/docs/Alternatives to Expulsion.pdf; National Association of School
Psychologists; Annenberg Institute for School Reform, “Creating Safe Passage: Collaborative Approaches to
Equitable School Discipline Reform,” Voices in Urban Education, No. 42, 2015,
http://vue.annenberginstitute.org/issues/42.

15 Edward W. Morris and Brea L. Perry, “The Punishment Gap: School Suspension and Racial Disparities in
Achievement,” Social Problems, Vol. 63, No. 1, 2016, 68-86; M. Karega Rausch and Russell J. Skiba, “The
Academic Cost of Discipline: The Relationship Between Suspension/Expulsion and School Achievement,” Center
for Evaluation and Education Policy at Indiana University, Annual Meeting of the American Educational Research
Association, April, 2005, http://www.indiana.edu/~atlantic/wp-content/uploads/2014/03/Academic-Cost-of-School-
Discipline.pdf; Kaitlin P. Anderson, Gary W. Ritter, Gema Zamarro, “Understanding a Vicious Cycle: Do Out-of-
School Suspensions Impact Student Test Scores?,” Dep’t of Education Reform at The University of Arkansas,
EDRE working paper, March 30, 2017, http://www.uaedreform.org/downloads/2017/03/understanding-a-vicious-
cycle-do-out-of-school-suspensions-impact-student-test-scores.pdf; Andy Whisman and Patricia Cahape Hammer,
“The Association Between School Discipline and Mathematics Performance: A Case for Positive Discipline
Approaches,” Division of Teaching and Learning Office of Research, West Virginia Dep’t of Education, Sept. 2014,
https://files.eric.ed.gov/fulltext/ED569903.pdf; Tom Loveless, 2017 Brown Center Report on American Education:
Race and school suspensions, Brookings Institute, March 22, 2017, https://www.brookings.edu/research/2017-
brown-center-report-part-iii-race-and-school-suspensions/.

16 Barbara J. McMorris, Kara J. Beckman, Glynis Shea, Jenna Baumgartner, and Rachel C. Eggert, “Applying
Restorative Practices to Minneapolis Public Schools Students Recommended for Possible Expulsion: A Pilot
Program Evaluation of the Family and Youth Restorative Conference Program,” University of Minnesota, Healthy
Youth Development / Prevention Research Center, Dec. 2013,
http://www.legalrightscenter.org/uploads/2/5/7/3/25735760/Irc_umn_report-final.pdf; Jenni Owen, Jane Wettach,
and Katie Claire Hoffman, Instead of Suspension: Alternative Strategies for Effective School Discipline, Duke
Center for Child and Family Policy and Duke Law School, 2015,
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are certain infractions (e.g., a student who brings a gun to school) where exclusionary discipline
IS necessary to secure school safety.

Too often, exclusionary discipline policies and practices such as suspensions and expulsions also
remove students from the classroom in a discriminatory manner and prevent students from
achieving their educational goals.!” Moreover, federal civil rights law requires that schools that
receive federal funding—including all public schools—must ensure that discipline policies and
procedures are not discriminatory. '8

Federal data collected by the U.S. Department of Education’s Office for Civil Rights (OCR) show
that students of color and students of color with disabilities are disproportionately subjected to out-

https://law.duke.edu/childedlaw/schooldiscipline/downloads/instead_of suspension.pdf; Regennia L. Walker, Sean
Burnette, Caron Crook, DeeAnn Robinson, Victoria McSwain, Heather Whitton, Katrina Burnette, and Ashley
Mandy, “Real Life Account of PBIS at the Primary/Elementary Level,” Georgia Association for Positive Behavior
Support Conference, 2016, https://digitalcommons.georgiasouthern.edu/gapbs/2016/2016/11/; Rob Horner and
George Sugai, Effective Implementation of School-wide Positive Behavior Supports: Reducing the Need for
Seclusion and Restraint, May Institute and the OSEP Center on Positive Behavioral Interventions and Support,
National Autism Center, 2011,
http://www.pbis.org/common/cms/files/pbisresources/slides_robert putnam_051911.pdf; see also, Joseph Durlak,
Roger Weissberg, Alison Dymnicki, Rebecca Taylor, and Kriston Schellinger, “The impact of enhancing students’
social and emotional learning: A meta-analysis of school-based universal interventions,” Child Development, 82(1),
2011, 405-32, https://www.casel.org/wp-content/uploads/2016/08/PDE-3-Durlak-Weissberg-Dymnicki-Taylor-_-
Schellinger-2011-Meta-analysis.pdf.
17 See Discussion and Sources cited infra notes 202, 372-84, 555-59.
18 See Title V1 of the Civil Rights Act of 1964, Pub. L. 88-352, July 2, 1964, codified at 42 U.S.C. §2000d et seq.;
Section 504 of the Rehabilitation Act of 1973, 29 U.S.C. §701 et seq., § 794. The Commission notes that because
public charter schools receive federal funding, they are also generally subject to federal civil rights laws. The U.S.
Dep’t of Education’s Office for Civil Rights (OCR) summarizes the applicable law as follows:

Of course, charter schools, like all public schools and other recipients of federal financial

assistance, must operate consistent with civil rights laws.

The U.S. Dep’t of Education (ED), Office for Civil Rights (OCR) enforces a number of civil rights
laws that apply to public schools, including charter schools. These laws include: Title VI of the
Civil Rights Act of 1964 (Title V1), which prohibits discrimination on the basis of race, color, or
national origin; Title IX of the Education Amendments of 1972 (Title IX), which prohibits
discrimination on the basis of sex in education programs; Section 504 of the Rehabilitation Act of
1973 (Section 504), which prohibits discrimination on the basis of disability; and the Age
Discrimination Act of 1975, which prohibits discrimination on the basis of age. These laws apply
to programs and activities that receive federal financial assistance. OCR is also responsible for
enforcing Title Il of the Americans with Disabilities Act of 1990 (Title II), which prohibits
discrimination on the basis of disability by public entities, including public schools. Title Il
applies to public entities, regardless of whether they receive federal financial assistance. OCR
receives and resolves more than 5,000 complaints of discrimination each year and provides
technical assistance on a wide range of issues.
U.S. Dep’t of Education, Office for Civil Rights, “Backgrounder: Applying Federal Civil Rights Laws to Public
Charter Schools,” Archived Information, https://wwwz2.ed.gov/offices/OCR/archives/charterga/charback.html (last
accessed Sept. 26, 2018).
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of-school suspensions and other exclusionary school discipline policies.'® Students of color and
students with disabilities (as a whole) are often disciplined more harshly and more frequently than
their peers, resulting in serious, negative repercussions for their academic success.?® For instance,
the Department of Education found that in the 2013-14 school year, students with disabilities (as
a whole) made up 12 percent of students receiving one or more out-of-school suspensions,
compared to about 5 percent of students without a disability.?! Breaking these data by race and
gender show that for most boys of color with disabilities (with the exception of Latino and Asian
boys), more than one out of five were suspended, and approximately one in five multiracial girls
of color with disabilities were suspended.?? Standing alone, disparate discipline rates do not
necessarily indicate that a school or district is violating civil rights laws in every situation, even
where the policies apply exclusionary discipline.?® However, data showing disparate use of
discipline for students of color and for students with disabilities suggest that some schools and
districts may be applying disciplinary policies in unfair and possibly discriminatory ways in
violation of federal civil rights protections.?*

19 See U.S. Dep’t of Education, Office for Civil Rights, 2015-2016 Civil Rights Data Collection: School Climate and
Safety, supra note 1; see also U.S. Dep’t of Education, Office for Civil Rights, Civil Rights Data Collection, Data
Snapshot: School Discipline, supra note 7.

20 See U.S. Dep’t of Education, Office for Civil Rights, 2015-2016 Civil Rights Data Collection: School Climate and
Safety, supra note 1.

21 U.S. Dep’t of Education, Office for Civil Rights, 2013-2014 Civil Rights Data Collection: A First Look, Oct. 28,
2016, 4.

22 |d. Particular suspension rates by race and gender include: Native American/Alaska Native (23%), Native
Hawaiian/Pacific Islander (23%), black (25%), and multiracial (27%) boys with disabilities, and multiracial girls
with disabilities (21%). Id.

23 See U.S. Dep’t of Education, Office for Civil Rights, “Dear Colleague: Preventing Racial Discrimination in
Special Education,” Dec. 12, 2016, 9, https://www?2.ed.gov/about/offices/list/ocr/letters/colleague-201612-racedisc-
special-education.pdf; U.S. Dep’t of Justice, Civil Rights Division and U.S. Dep’t of Education, Office for Civil
Rights, “Dear Colleague Letter on the Nondiscriminatory Administration of School Discipline,” Jan. 8, 2014, 10, 13,
https://www2.ed.gov/about/offices/list/ocr/letters/colleague-201401-title-vi.pdf.

2% See, e.¢., U.S. Dep’t of Education, Office for Civil Rights, Letter to Dr. Gearl Loden, Superintendent, Tupelo
Public School District, Sept. 25, 2014, 1-3,
https://www2.ed.gov/about/offices/list/ocr/docs/investigations/more/06115002-a.pdf (compliance review discussing
Title VI of the Civil Rights Act of 1964, 42 U.S.C. § 2000d, and disparate impact standards); Letter from Joshua
Douglass, Chief Attorney, to Robert Neu, Superintendent, Oklahoma Public Schools, April 19, 2016, 4-5, 11-13,
https://www2.ed.gov/about/offices/list/ocr/docs/investigations/more/07141149-a.pdf (complaint investigations
discussing Title V1 of the Civil Rights Act of 1964, 42 U.S.C. § 2000d, and disparate impact standards as applied to
school discipline policy and alleged retaliation); Letter from Joshua Douglass, Chief Attorney, to Robert Neu,
Superintendent, Oklahoma Public Schools, Nov. 20, 2017, 1,
https://www?2.ed.gov/about/offices/list/ocr/docs/investigations/more/09141111-b.pdf (resolution agreement
discussing Title VI of the Civil Rights Act of 1964, 42 U.S.C. § 2000d and disparate impact standards as applied to
school discipline policy); U.S. Dep’t of Education, Office for Civil Rights, Letter to John Sutter, Superintendent,
Loleta Union School District, Nov. 22, 2017, 9, 21-23,
https://www?2.ed.gov/about/offices/list/ocr/docs/investigations/more/09141111 -a.pdf.
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This report is informed by expert testimony provided at the U.S. Commission on Civil Rights
(Commission) December 2017 briefing,?®> which included presentations and testimony from
government officials and policy experts as well as oral and written testimony from school teachers,
students, parents, and policy advocates during the associated public comment period. The
Commission also conducted extensive guantitative and qualitative research regarding the impact
of school discipline policies on students of color with disabilities, as well as relevant civil rights
laws and policies.

Although the Commission has been investigating and reporting on various disparities in school
discipline since 2002,% this report specifically focuses on the effects of discipline practices on
students of color with disabilities. Over the past several years there has been increased public
attention, resulting from initiatives implemented by the federal government (e.g., the Supportive
School Discipline initiative,?” My Brother’s Keeper?® and the Rethink Discipline initiative??), on
the disparately negative effects of some school discipline policies on students of color. However,
less public attention has focused on the intersectional experiences of students of color with
disabilities.

Whereas longstanding advocacy—including litigation in 1972 on behalf of black students with
disabilities successfully challenging their disciplinary exclusion from school without appropriate
due process®—and research has addressed the disparate discipline of both students of color and
students with disabilities, many empirical studies have not addressed the intersection of race and
disability as their main focus. A large number of studies focus either on students of color or on
students with disabilities as a whole, possibly overlooking the specific issues that emerge for
students whose lives are impacted by the intersection of race and disability. Therefore, this report
presents data from the race literature and data from the disability literature to illustrate the severity
of these issues and how the school-to-prison pipeline negatively affects students of color with

25 United States Commission on Civil Rights, “Commission Briefing: The School-to-Prison Pipeline: The
Intersection of Students of Color with Disabilities,” Dec. 8, 2017.

26 See generally U.S. Commission on Civil Rights, “Making a Good IDEA Better: The Reauthorization of the
Individuals with Disabilities Education Act,” April 12, 2002, https://www.usccr.gov/pubs/idea/paper.htm; U.S.
Commission on Civil Rights, School Discipline and Disparate Impact, 2011,
https://www.usccr.gov/pubs/docs/School_Disciplineand Disparate Impact.pdf.

27U.S. Dep’t of Education, School Climate and Discipline: Federal Efforts, last modified Dec. 8, 2015,
https://www?.ed.gov/policy/gen/quid/school-discipline/fedefforts.html.

28 My Brother’s Keeper Alliance, “MBK Alliance,” https://www.obama.org/mbka/ (last accessed Nov. 5, 2018) (an
initiative that “focuses on building safe and supportive communities for boys and young men of color where they
feel valued and have clear pathways to opportunity.”).

2 U.S. Dep’t of Education, “Rethinking Discipline,” https://www2.ed.gov/policy/gen/guid/school-
discipline/index.html (last accessed Dec. 19, 2018) (a website offering resources for “[a]dministrators, educators,
students, parents and community members” on “the prevalence, impact, and legal implications of suspension and
expulsion” and potential alternatives to exclusionary discipline).

30 Mills v. Bd. of Ed. of Dist. of Columbia, 348 F. Supp. 866, 875-76 (D.D.C. 1972).
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disabilities. The report also builds upon the intersectional research data that are available and
presents these data whenever possible.

The Commission’s research shows that many schools throughout the United States utilize and rely
upon discipline policies that allow for disproportionate removal of students of color with
disabilities from classrooms, often for minor infractions of school rules and often in ways that are
inappropriately applied by teachers, non-administrative staff, and school officials.3! Further, this
uneven application of disciplinary policies disproportionately appears in low-income and urban
communities.® While some schools and districts have made important progress,3* more work still
needs to be done3* to ensure that all public school students are guaranteed equal protection of their
right to an education as provided by the Fourteenth Amendment of the U.S. Constitution® and
under federal civil rights law.

Educators and school administrators are working diligently across the country not only to provide
students with a quality education, but also to ensure that all students are safe at school. Teachers
and administrators are forced to make difficult decisions involving the use of school discipline
every day, and they must work to avoid unfairly excluding students from the educational process
while ensuring the safety of school campuses and promoting their educational mission. In some
schools and districts, unjustified and unnecessary use of suspensions and expulsions undermines
the essential work of public education.

When schools use exclusionary discipline as a way to punish a student, students not only miss
valuable instruction time, but they also lose a sense of belonging and engagement in school.
Students can begin to feel like they are not valued and lose interest in their education. These
feelings can be compounded when schools send the message that they are singling out students

31 See infra notes 149-52.

32 See infra notes 462-64, 731-733.

33 See infra notes 491-96, 500-511.

3 bid.

3 See Brown v. Bd. of Ed. of Topeka, Shawnee Cty., Kan., 347 U.S. 483, 494-95 (1954) (holding that segregating
schools by race violates the Equal Protection Clause); see also Plyler v. Doe, 457 U.S. 202, 230 (1982) (holding that
denying free education to noncitizen children residing in state violates the Equal Protection Clause). See also infra
notes 51-54.

% See Title VI of the Civil Rights Act of 1964, 42 U.S.C. §2000d et seq.; Section 504 of the Rehabilitation Act of
1973, 29 U.S.C. § 794; Americans with Disabilities Act of 1990, 42 U.S.C. §12101 et seq.; see also infra notes 41-
44,78-92, 113-124. Restrictions or deprivations of students’ right to education through unfair disciplinary
proceedings may also be subject to constitutional due process clause requirements, such as notice and opportunity to
be heard. See also Goss v. Lopez, 419 U.S. 565, 581 (1975) (“[Ohio public high school] [s]tudents facing temporary
suspension have interests qualifying for protection of the Due Process Clause, and due process requires, in
connection with a suspension of 10 days or less, that the student be given oral or written notice of the charges
against him and, if he denies them, an explanation of the evidence the authorities have and an opportunity to present
his side of the story. The Clause requires at least these rudimentary precautions against unfair or mistaken findings
of misconduct and arbitrary exclusion from school.”). See also Introduction: Relevant Civil Rights Law, infra notes
62-69.
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because of the students’ race, ethnicity, national origin, and/or disability.3” These actions are not
only discriminatory, they can also have lifelong negative impacts.*® These types of policies also
undermine the American promise to students to provide them an equal opportunity for public
education regardless of their backgrounds, in the hope of creating a more equitable future for all.*

Against this backdrop, the Commission investigated school discipline practices and policies
impacting students of color with disabilities and the possible connections to the school-to-prison
pipeline, examined the rates of exclusionary discipline, researched whether these policies unfairly
and/or unlawfully target students of color with disabilities, and analyzed the federal government’s
responses and actions on the topic. At a December 8, 2017 briefing, the Commission convened
experts to discuss if school discipline practices needed reform, and to consider the federal
government’s role in guaranteeing the safety of students and providing them with an equitable
education. The experts’ testimony and the public’s comments and statements are discussed herein.
After reviewing and summarizing relevant civil rights law in the Introduction, Chapters 1 and 2
examine the literature, data, and debates on school discipline reform. Chapter 3 then analyzes the
federal government’s enforcement practices and guidance regarding school discipline policies. The
report concludes with the Commission’s findings and recommendations, which are highlighted
below, and discussed in full in Chapter 4:

Findings:

e Researchers and advocates have long recognized disparate discipline rates for students of
color and students with disabilities. Not many empirical studies, however, have focused on
the intersection of race and disability.

e Students of color as a whole, as well as by individual racial group, do not commit more
disciplinable offenses than their white peers — but black students, Latino students, and
Native American students in the aggregate receive substantially more school discipline
than their white peers and receive harsher and longer punishments than their white peers
receive for like offenses.

e Students with disabilities are approximately twice as likely to be suspended throughout
each school level compared to students without disabilities.

37 See generally Danya Contractor and Cheryl Staats, Interventions to Address Racialized Discipline Disparities and
School “Push Out,” Kirwan Institute, 2014, http://Kirwaninstitute.osu.edu/wp-content/uploads/2014/05/ki-
interventions.pdf; Advancement Project and The Civil Rights Project at Harvard University, Opportunities
Suspended: The Devastating Consequences of Zero Tolerance and School Discipline, Report from A National
Summit on Zero Tolerance, June 15-16, 2000, https://www.civilrightsproject.ucla.edu/research/k-12-
education/school-discipline/opportunities-suspended-the-devastating-consequences-of-zero-tolerance-and-school-
discipline-policies/crp-opportunities-suspended-zero-tolerance-2000.pdf.

38 See infra notes 202-204.

39 See infra notes 44, 140-42, 624.
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e The U.S. Department of Education recognizes that since it began collecting state-level data
on suspensions and expulsions in the 1998-1999 school year, a consistent pattern persists
of schools suspending or expelling black students with disabilities at higher rates than their
proportion of the population of students with disabilities. The most recent CRDC data
reflects that, with the exception of Latinx and Asian American students with disabilities,
students of color with disabilities were more likely than white students with disabilities to
be expelled without educational services.

e In addition to missed class time, excessive exclusionary discipline negatively impacts
classroom engagement and cohesion and increases the likelihood excluded students will be
retained in grade, drop out of school, or be placed in the juvenile justice system. Black
students with disabilities lost approximately 77 more days of instruction compared to white
students with disabilities.

e According to CRDC data, 1.6 million students attend a school with a sworn law
enforcement officer (SLEO) but not a school counselor and by the 2015-16 academic year,
schools reported having more than 27,000 school resource officers (SROs), compared to
23,000 social workers. Latinx, Asian, and black students were all more likely than white
students to attend a school with an SLEO but not a counselor.

Recommendations:

e The U.S. Department of Education’s Office for Civil Rights (OCR) should continue
offering guidance to school communities regarding how to comply with federal
nondiscrimination laws related to race and disability in the imposition of school discipline.

e ltiscritical that all teachers are provided with resources, guidance, training, and support to
ensure nondiscriminatory discipline in schools. Congress should continue to provide
funding to help states and school districts provide training and support and, with
Congressional appropriation support, DOJ and ED should continue and expand their grant
funding for these important goals.

e OCR should rigorously enforce the civil rights laws under its jurisdiction to address
allegations of discrimination in school discipline policies.

e Congress should provide funding as needed and incentivize states to provide funding to
ensure all schools have adequate counselors and social workers.
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INTRODUCTION: RELEVANT CIVIL RIGHTS LAW

This section provides a brief summary of federal civil rights laws that are relevant to the
Commission’s analysis of school discipline proceedings impacting students of color with
disabilities in the following chapters of this report. The main bodies of relevant law are federal
constitutional and statutory law, applicable judicial decisions, and federal agency guidance and
regulations.

Constitutional Law: Equal Protection and Due Process Rights

The Equal Protection Clause of the Fourteenth Amendment to the United States Constitution
provides that no state may “deny to any person within its jurisdiction the equal protection of the
laws.”*® Although the Constitution does not provide a fundamental right to receive an education,*
this clause guarantees the rights of students to equal access to public education. It was under the
Equal Protection Clause that in 1954, in Brown v. Board of Education, the Supreme Court held
that racial segregation of students violated the right of African-American students to “equal
educational opportunities,”* emphasizing that “[s]uch an opportunity, where the state has
undertaken to provide it, is a right which must be made available to all on equal terms.”*3

Equal protection applies to more than racial discrimination in education. In 1982, in the case of
Plyler v. Doe, the Supreme Court stressed that, although education is not a fundamental right
directly guaranteed by the Constitution,** equal access must be protected because education is
pivotal to a person’s future success and ability to function in society.*® The Court summarized that:

Education provides the basic tools by which individuals might lead economically
productive lives to the benefit of us all. . . . [E]ducation has a fundamental role in
maintaining the fabric of our society. We cannot ignore the significant social costs
borne by our Nation when select groups are denied the means to absorb the values
and skills upon which our social order rests.*®

%0 U.S. ConsT. amend. XIV § 1.

41 See Plyler v. Doe, 457 U.S. 202, 221, 223 (1982).

42 Brown, 347 U.S. 483, 493 (1954) (“We come then to the question presented: Does segregation of children in
public schools solely on the basis of race, even though the physical facilities and other ‘tangible’ factors may be
equal, deprive the children of the minority group of equal educational opportunities? We believe that it does.”).
“1d.

4 See Plyler, 457 U.S. at 220-21, 223.

4 d. at 220-23 (discussing, inter alia, why the “status-based denial of basic education” does not comport with “the
framework of equality embodied in the Equal Protection Clause.”).

46 1d. at 221.
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The Court then ruled that due to this extreme impact, a Texas law excluding undocumented
immigrant children from public education “can hardly be considered rational unless it furthers
some substantial goal of the State.”*” The Court identified no such substantial interest, and
therefore invalidated the law. Additionally, unnecessary burdens on equal access to education,
such as requiring a birth certificate or threatening to report certain classes of students and parents
to law enforcement, may also constitute equal protection violations.*®

Based on this body of law, federal courts have also recognized the equal protection claims of
students with disabilities.*® In 1972, a federal court ruled that the District of Columbia school
board’s refusal to provide free public education to students with disabilities violated their equal
protection and due process rights.>® The named plaintiffs were seven African-American® students
representing a class of students who were subject to being:

labeled as behavioral problems, mentally retarded, emotionally disturbed or
hyperactive, and denied admission to the public schools or excluded therefrom after
admission, with no provision for alternative educational placement or periodic
review.%?

471d. at 224.

48 Hispanic Interest Coalition of Ala. v. Gov. of Ala., 691 F. 3d 1236, 1248 (11th Cir. 2012) (“Having concluded that
section 28 [the policy in question] substantially burdens the rights secured by Plyler, we may only uphold it if the
provision ‘furthers some substantial state interest.””) (citation omitted); Id. at 1249 (“Although those might be
legitimate state interests, the means chosen by Alabama ‘unnecessarily burden[s]’ the children’s right to a basic
education.”) (citation omitted).

9 See, e.g., H.M. v. Bd. of Educ. of the Kings Local Sch. Dist., 117 F. Supp. 3d 992, 1002-04 (S.D. Ohio 2015)
(denying school personnel’s motion to dismiss the claim of students with disabilities who alleged that they were
subjected to discipline procedures in violation of the Equal Protection Clause); Barnett v. Baldwin Cty. Bd. of Educ.,
60 F. Supp. 3d 1216, 1231-32 (S.D. Ala. 2014) (finding that school officials were not entitled to dismissal of
parents’ claims that the officials violated the equal protection rights of students of color with disabilities by
“systematically targeting African—American, Hispanic, bi-racial, students whose parents were or are in inter-racial
relationships, or Caucasian students with close friendships with student [sic.] of color” by placing them in “black
boxes” or “locked closets.”); Clark v. Bd. of Educ. of Franklin Twp. Pub. Sch., Case No. CIV.A. 06-2736 (FLW),
2009 WL 1586940, at *3, *9-11 (D.N.J. June 4, 2009) (finding that plaintiffs presented a genuine issue of material
fact as to whether a teacher violated the equal protection rights of an African-American preschooler with disabilities
by suspending him for nine days, where such punishment was never inflicted on a white preschooler); James S. ex
rel. Thelma S. v. Sch. Dist. of Phila., 559 F. Supp. 2d 600, 627 (E.D. Pa. 2008) (allowing a student’s claim that

school personnel subjected him to “unequal punishment . . . for disability-related conduct” in violation of the
Equal Protection Clause to proceed, and denying the school personnel’s motion for dismissal on these grounds).

50 Mills v. Bd. of Ed. of D.C., 348 F. Supp. 866, 868, 875-76 (D.D.C. 1972).

5 In this case, “Although all of the named minor plaintiffs are identified as Negroes the class they represent is not
limited by their race. They sue on behalf of and represent all other District of Columbia residents of school age who
are eligible for a free public education and who have been, or may be, excluded from such education or otherwise
deprived by defendants of access to publicly supported education.” Id. at 870.

52 |d. at 868.
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According to the court, many of these students were “suspended or expelled” or “reassigned”
without a hearing, in direct violation of their Due Process rights (which are discussed in further
detail below).>® The court ordered the school board to implement procedures guaranteeing the
students’ constitutional rights, including a detailed process for determining whether a student
needed a specialized education, a means for obtaining a free specialized education if needed, and
a hearing before imposing any disciplinary measures harsher than a two-day suspension.>*

The Due Process Clause of the Fourteenth Amendment protects what is termed substantive and
procedural due process rights,> which may apply to disciplinary proceedings in schools. The Due
Process Clause mandates that no state may “deprive any person of life, liberty, or property, without
due process of law.”%® In 1975, the Supreme Court recognized the right of students to procedural
due process with regard to disciplinary proceedings under the 14th Amendment.>” In Goss V.
Lopez, the Court found that because an Ohio law required children to attend public schools, Ohio
had created a “legitimate entitlement to a public education as a property interest which is protected
by the Due Process Clause and which may not be taken away for misconduct without adherence”
to constitutionally required procedures.%® According to the Court, the students’ property interest in
education obligated the schools to follow “fundamentally fair procedures” when disciplining
students.>® These procedures included notice and a hearing for non-minor disciplinary actions
(such as, in this case, a 10-day suspension).5°

53 |d. at 875.

5 |d. at 878-83.

%5 Substantive due process requires that the government may not unduly interfere with rights deemed fundamental to
a person’s “life, liberty, or property.” U.S. CONST. amend. XIV § 1; 16B AM. JUR. 2D Constitutional Law § 953
(2018). Generally, substantive due process involves a governmental deprivation of life, liberty, or property, where
the government (arguably) lacks adequate justification for the action. Erwin Chemerinsky, Substantive Due Process,
15 Touro L. REV. 1501, 1501 (1999). See, e.g., Meyer v. Nebraska, 262 U.S. 390, 399-403 (1923) (holding that it
unconstitutionally violates substantive due process to legally prohibit teaching German, as parents have a
fundamental right to control their children’s upbringing). Procedural due process, as opposed to substantive due
process, guarantees individuals’ right to fair proceedings when their fundamental rights are implicated or subject to
government interference. See, e.g., Santosky v. Kramer, 455 U.S. 745, 768-70 (1982) and 16B AM. JUR. 2D
Constitutional Law § 953 (2018). To analyze a procedural due process issue, courts must first evaluate the nature of
the right alleged, including protected liberty and property interests, and then determine the appropriate due process
procedures employed to protect that right. See Mathews v. Eldridge, 424 U.S. 319, 332-33 (1976) (stating,
“[p]rocedural due process imposes constraints on governmental decisions which deprive individuals of ‘liberty’ or
‘property’ interests within the meaning of the Due Process Clause,” and going on to analyze the appropriate
balancing of interests process for the situation at issue.).

% U.S. ConsT. amend. XIV § 1.

57 Goss v. Lopez, 419 U.S. 565, 576 (1975). Also note that the Sixth Circuit has recognized students’ rights to
substantive due process within the school discipline context and found that a school discipline policy would be
upheld unless it was not “rationally related to a legitimate state interest.” Seal v. Morgan, 229 F.3d 567, 575-76 (6th
Cir. 2000).

%8 |d. at 574.

9 1d. at 573-74.

801d. at 576-79.
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Although persons with disabilities are not constitutionally protected as a suspect class,5 students
with disabilities may challenge state laws that deny them public education on both equal protection
and substantive due process grounds.®? In 1972, on behalf of students with disabilities and their
parents, a Pennsylvania organization argued that the state violated the equal protection rights of
students with disabilities by denying them free public education and violated their parents’ due
process rights by withholding notice and an opportunity to be heard before excluding their children
from public schools.®® The federal court agreed with the organization’s claims and approved a
settlement agreement ensuring protection of the students’ constitutional rights.®*

In addition to guaranteeing equal protection and due process, the Fourteenth Amendment
authorizes Congress to enforce these protections “by appropriate legislation.”®® This provision,
known as the Enforcement Clause, authorizes Congress to enact laws enforcing the protections of
Fourteenth Amendment rights.® It allows Congress to “remedy or prevent” policies or practices
that may not be intentionally discriminatory, but are discriminatory in effect.®” For example, the
Supreme Court upheld Congress’ power under the Enforcement Clause to enact provisions of Title
Il of the Americans with Disabilities Act (ADA), which addresses discrimination against people
with disabilities.58

81 In Frontiero v. Richardson, the Supreme Court clarified that race, sex, and national origin are suspect classes
because they are based on “immutable characteristic[s]” that “frequently bear[] no relation to ability to perform or
contribute to society,” unlike “intelligence or physical disability.” 411 U.S. 677, 686-87 (1973). More than 10 years
later in City of Cleburne, Tex. v. Cleburne Living Ctr., the Supreme Court concluded that although developmentally
disabled people do not belong to a “quasi-suspect class,” such individuals were not “entirely unprotected from
invidious discrimination.” 473 U.S. 432, 442, 446 (1985). According to the Court, legislation that treats
developmentally disabled people differently “must be rationally related to a legitimate government purpose.” Id. at
446.

62 See, e.g., Pennsylvania Ass’n for Retarded Children v. Com. of Pa., 343 F. Supp. 279, 283 (E.D. Pa. 1972).

83 1d. at 282-83.

8 1d. at 293-97, 301-03.

65 U.S. ConsT. amend. XIV § 5.

% See Tennessee v. Lane, 541 U.S. 509, 518-20 (2004) (stating that Congress’s enforcement power under the 14th
amendment is broad and it “includes ‘the authority both to remedy and to deter violation of rights guaranteed [by the
Fourteenth Amendment] by prohibiting a somewhat broader swath of conduct, including that which is not itself
forbidden by the Amendment’s text.””” (quoting Kimel v. Florida Bd. Of Regents, 528 U.S. 62, 81 (2000)). See
generally 16B AM. JUR. 2D Constitutional Law § 828 (2018).

67 Lane, 541 U.S. at 520 (“When Congress seeks to remedy or prevent unconstitutional discrimination, § 5 [of the
Fourteenth Amendment] authorizes it to enact prophylactic legislation proscribing practices that are discriminatory
in effect, if not in intent, to carry out the basic objectives of the Equal Protection Clause.”).

8 |d. at 533-34, 531 (holding that Title Il of the ADA, 42 U.S.C. § 12131 et seq., “as it applies to the class of cases
implicating the fundamental right of access to the courts,” “unquestionably” “constitutes a valid exercise of
Congress' § 5 authority to enforce the guarantees of the Fourteenth Amendment”).



INTRODUCTION: RELEVANT CIVIL RIGHTS LAW

Statutory Protections for Students of Color and Students with Disabilities

Congress has enacted several laws to further the principles embedded in the Equal Protection and
Due Process Clauses. Three key civil rights statutory protections pertain to the nondiscrimination
rights of students of color with disabilities in public schools: Title VI of the Civil Rights Act of
1964, Section 504 of the Rehabilitation Act, and Title Il of the ADA. Each of these laws protects
students against discrimination.®® While not an anti-discrimination law, the Individuals with
Disabilities Education Act (IDEA) also provides rights for certain students with disabilities to
receive a free and appropriate education.”

Title VI of the Civil Rights Act

Congress enacted the Civil Rights Act of 1964 to prohibit racial discrimination in public
accommodations, facilities, and education.” Title IV of the Civil Rights Act (Title IV) is the statute
enacted to end segregation public schools.”? It prohibits discrimination in public schools based on
race, color, religion, sex, or national origin, and permits suits by the Attorney General to enforce
those rights as well as equal protection under the law, without regard to whether the school receives
federal funding.” Title VI of the Civil Rights Act (Title V1) is similar but limited to schools that
receive federal funding. Title VI provides that:

No person inthe United States shall, on the ground of race, color, or national origin,
be excluded from participation in, be denied the benefits of, or be subjected to
discrimination under any program or activity receiving Federal financial
assistance.’

The Department of Education’s Office for Civil Rights (OCR) is responsible for enforcing Title
V1 in public schools,” and the Department of Justice’s (DOJ) Civil Rights Division may also
enforce Title IV and Title VI. In a 2013 federal court filing, the DOJ summarized the important
role of eradicating discriminatory discipline in desegregation cases and the applicable law as
follows:

89 Under current law, there is not a way to make an intersectional claim. A claim for a student of color with
disabilities must involve hybrid claims under different laws, because there is no law that specifically addresses
individuals with intersectional identities.

0 Individuals with Disabilities Act, Pub. L. 101-476, 20 U.S.C. § 1400 et. seq. For further discussion of IDEA, see
infra notes 315, 621-22.

L Civil Rights Act of 1964, Pub. L. No. 88-352, 78 Stat. 241 (codified at 42 U.S.C. §§ 2000a et seq.).

72 See, e.g., 42 U.S.C. § 2000c-2 (Title 1V)

342 U.S.C. § 2000c-6.

4 Title VI of Civil Rights Act of 1964, Pub. L. No. 88-352 (codified at 42 U.S.C. § 2000d. (Title VI)).

534 C.F.R.§100.1.
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The affirmative duty to desegregate is a continuing responsibility, and “[p]art of the
affirmative duty. . . is the obligation not to take any action that would impede the
process of disestablishing the dual system and its effects.” Eliminating racial
discrimination in student discipline is part of establishing a “truly unitary school
system.” In addition, discriminatory discipline that results in the exclusion of black
students from school without educational services for significant amounts of time,
or the placement of students in an alternative school that offers inferior education
services, can affect the quality of education that black students receive.’®

Title VI regulations prohibit not only intentional racial discrimination, but also “criteria or methods
of administration” that have a racially discriminatory effect.”” Any school that receives federal
funding—and all public schools do—may not, directly or indirectly, administer programs “which
have the effect of subjecting individuals to discrimination because of their race, color, or national
origin, or have the effect of defeating or substantially impairing accomplishment of the objectives
of the program as respect individuals of a particular race, color, or national origin.”’®

Cases brought to enforce these regulations are commonly called “disparate impact” cases, but the
name is a misnomer because proving this type of discrimination requires more than just a
statistically disparate impact.” In a recent housing case resolving disparate impact claims, the
Supreme Court held that a showing that the defendant’s policies unfairly and directly caused the

6 Memorandum of Law in Support of Joint Motion to Approve Proposed Consent Order, Barnhardt v. Meridian
Mun. Separate Sch. Dist., supra note 83, at 5 (some internal citations omitted) (citing Dayton Bd. of Educ. v.
Brinkman, 443 U.S. 526, 538 (1979); Tasby v. Estes, 643 F.2d 1103, 1104 (5th Cir. 1981) (ordering a school district
under a desegregation order to alter its student discipline practices in order to achieve unitary status); Quarles v.
Oxford Mun. Sep. Sch. Dist., 868 F.2d 750, 755-56 (5th Cir. 1989) (holding that discipline practices which resulted
in both direct and statistical evidence of discriminatory punishment may be a vestige of the dual school system);
Berry v. Sch. Dist. of City of Benton Harbor, 515 F. Supp. 344, 357 (W.D. Mich. 1981) (requiring a school district
to develop a uniform code of conduct and attendant procedures as part of remedial measures for school
desegregation); U.S. v. Bd. of School Com’rs of City of Indianapolis, 506 F. Supp. 657, 672 (S.D. Ind. 1979)
(ordering in-service training on the administration of discipline as “essential” to the desegregation process), aff’d in
part, rev’d in part on other grounds; Reed v. Rhodes, 455 F. Supp. 569, 601-602 (N.D. Ohio 1978) (requiring
changes to disciplinary procedures to prohibit the discriminatory application of discipline in a school desegregation
case); Bradley v. Milliken, 402 F. Supp. 1096, 1118 (E.D. Mich. 1975) (holding that “in a segregation setting many
techniques deny equal protection to black students, such as . . . discriminatory application of student discipline”)
and Freeman v. Pitts, 503 U.S. 467, 492-93 (1992)).

734 C.F.R. § 100.3(b)(2).

8d.

79 See infra notes 95, 100-03, 758-60 (education cases requiring more than mere statistical disparities to prove illegal
disparate impact).
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disparate impact is required.® The causation requirement is also found in education cases.®! If the
school policy did not cause the discriminatory impact (and it would have occurred with or without
the policy), then Title VI is not violated.®

The school disparate impact line of cases shows that the least restrictive policies, or only policies
that are necessary for legitimate, nondiscriminatory school interest, must be used. In December
2016, OCR issued one of several guidance letters regarding schools’ obligations under the Title
VI disparate impact regulations.® According to the guidance and underlying federal case law, if a
disparate negative impact on a protected group is shown, OCR would then assess whether the
“criterion, policy, practice, or procedure is necessary to advance a legitimate, nondiscriminatory
educational goal.”8 If a disciplinary policy or practice has a disparate racial impact and the policy
is not necessary to advance a legitimate, nondiscriminatory goal, it could violate Title V1.2

8 Texas Dept. of Housing and Cmty. Affairs v. Inclusive Communities Project, 135 S. Ct. 2507, 2522-24 (2015).
Moreover, the disparate impact standard used in this case under the Fair Housing Act “is substantially similar to the
Title VI. . . standard.” U.S. Dep’t of Justice, Civil Rights Division, Title VI Legal Manual, Section VII.A, updated
Mar. 18, 2019, https://www.justice.gov/crt/fcs/T6manual (on file).

81 See, e.g., Elston v. Talladega Cty. Bd. of Educ., 997 F.2d 1394, 1407 (11th Cir. 1993).

8 d.

8 U.S. Dep’t of Education, Office for Civil Rights, “Dear Colleague Letter: Preventing Racial Discrimination in
Special Education,” supra note 23. The Education Department’s Office for Civil Rights utilizes “Dear Colleague”
letters and accompanying supplementary materials to “help ensure that the general public understands how the
decisions apply to schools, districts, and educational institutions of higher learning. When appropriate, OCR issues
guidance jointly with other civil rights offices, such as the Civil Rights Division at the U.S. Dep’t of Justice (DOJ).”
See U.S. Dep’t of Education, Office for Civil Rights, “Disability Discrimination: Policy Guidance,”
https://www?.ed.gov/about/offices/list/ocr/frontpage/fag/rr/policyguidance/disability.html. While these letters do not
set legal precedents, they help to inform the public and education officials of the Education Department’s (and,
where appropriate, the Justice Department’s) stance on major issues, the legal standards and requirements of
schools, and solutions that the Department believes educational institutions should implement. See U.S. Dep’t of
Education, “U.S. Dep’t of Education Releases Guidance on Civil Rights of Students with Disabilities,” Dec. 28,
2016, https://www.ed.gov/news/press-releases/us-department-education-releases-guidance-civil-rights-students-
disabilities (explaining that “[t]hese guidance documents clarify the rights of students with disabilities and the
responsibilities of educational institutions in ensuring that all students have the opportunity to learn.”).

8 U.S. Dep’t of Education, Office for Civil Rights, “Dear Colleague Letter: Preventing Racial Discrimination in
Special Education,” supra note 23, at 9 (citing Elston v. Talladega County Bd. of Educ., 997 F.2d 1394, 1411-12
(11th Cir. 1993)); see also Inclusive Communities Project, 135 S. Ct. at 2522-24 (discussing that disparate impact
claims require showing that barriers are not necessary to meet legitimate governmental or business interests in Fair
Housing Act case, relying on Title VII and other analogous statutes).

8 U.S. Dep’t of Education, Office for Civil Rights, “Dear Colleague Letter: Preventing Racial Discrimination in
Special Education,” supra note 23, at 9. See also Elston, 997 F.2d at 1412 (explaining that, in disparate impact cases
under Title VI, “defendants attempting to meet the ‘substantial legitimate justification” burden have commonly been
required to demonstrate the ‘educational necessity’ of their practices, that is, to show that their challenged practices
‘bear a manifest demonstrable relationship to classroom education’”) (citing Georgia State Conf. of Branches of
NAACP v. State of Ga., 775 F.2d 1403, 1417-18 (11th Cir. 1985); Larry P. by Lucille P. v. Riles, 793 F.2d 969, 982
n.9 (9th Cir. 1984) (explaining that in a Title VI disparate impact claim “in the educational situation” the defendant
must show that the practice “has a manifest relationship to the education in question”)). The Elston court also cited
Sharif by Salahuddin v. New York State Educ. Dep’t, 709 F. Supp. 345, 361 (S.D.N.Y. 1989) (“In educational testing
cases, instead of requiring defendants to demonstrate a ‘business necessity,” courts have required defendants to show
an ‘educational necessity’”) (internal citations omitted); Groves v. Ala. State Bd. of Education, 776 F. Supp. 1518,
1530-32 (M.D. Ala. 1991) (explaining that in Title VI disparate impact claims, although “the burden of
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According to federal courts, there are other ways that illegal discriminatory effects may also be
proven, such as through legal tests involving the totality of the circumstances showing that the
policy in question caused the discriminatory effect.®

The Commission notes that while private parties may not enforce Title VI regulations regarding
discriminatory effects based on race, conversely, the Supreme Court has held that these rights may
be enforced by private parties with regard to disability.®” In the 2001 case of Alexander v.
Sandoval, the Supreme Court held that private parties may not enforce Title VI disparate impact
regulations and that only the federal government can enforce them.88 As the DOJ pointed out in its
Title VI Manual updated in November 2018, federal “agencies’ critical role [in enforcing Title VI
disparate impact regulations] only increased after the Supreme Court’s 2001 decision in Alexander
v. Sandoval[.]# DOJ updated their Title VI Legal Manual on March 18, 2019, but DOJ did not
make any changes in the relevant text.%

persuasion...remains with the disparate-impact plaintiff,” the defendants must show that “a challenged practice
serves, in a significant way, the legitimate employment goals of the employer” (quoting Wards Cove Packing Co. v.
Atonio, 490 U.S. 642, 659-60 (1989)); Board of Education v. Harris, 444 U.S. 130, 151 (1979) (explaining that the
plaintiff in a Title VI disparate impact case bears the burden of proving disparate impact, but the defendant may
rebut this evidence by showing that the challenged practice is justified by “educational necessity”).

8 See notes 85-90 (discussing cases). See also Inclusive Communities, 135 S. Ct. at 2512 (“A disparate-impact claim
relying on a statistical disparity must fail if the plaintiff cannot point to a defendant's policy or policies causing that
disparity. A robust causality requirement is important in ensuring that defendants do not resort to the use of racial
quotas.”)

87 See Alexander v. Choate, 469 U.S. 287, 299 (1985), ruling disparate impact claims are viable for disability
discrimination:

While we reject the boundless notion that all disparate-impact showings constitute prima facie
cases under [section] 504, we assume without deciding that [section] 504 reaches at least some
conduct that has an unjustifiable disparate impact upon [persons with disabilities].

8 Alexander v. Sandoval, 532 U.S. 275, 293 (2001) (“Neither as originally enacted nor as later amended
does Title VI display an intent to create a freestanding private right of action to enforce regulations promulgated
under § 602. We therefore hold that no such right of action exists.”).
89 U.S. Dep’t of Justice, Civil Rights Division, Title VI Legal Manual, Section VII.B, updated March 18, 2019,
https://www.justice.gov/crt/fcs/T6émanual (on file), citing 532 U.S. 275 (2001). The manual goes on to explain that:

Before Sandoval, it was believed that individuals could file civil actions relying on the Title VI

disparate impact standard. In Sandoval, however, the Supreme Court held that individuals did not

have a right of action to enforce the Title VI disparate impact regulations in federal court. 1d., at

293. Following Sandoval, the Civil Rights Division issued a memorandum on October 26, 2001,

for “Heads of Departments and Agencies, General Counsels and Civil Rights Directors” that

clarified and reaffirmed federal government enforcement of the disparate impact regulations. The

memorandum explained that although Sandoval foreclosed private judicial enforcement of Title

VI the regulations remained valid and funding agencies retained their authority and responsibility

to enforce them. Nor does Sandoval affect the disparate impact provisions of other laws, such as

Title VII or the Fair Housing Act. The agencies’ Title VI disparate impact regulations continue to

be a vital administrative enforcement mechanism. Id.
% U.S. Dep’t of Justice, Civil Rights Division, Title VI Legal Manual, Section VIL.B, updated Mar. 18, 2019,
https://www.justice.gov/crt/fcs/T6émanual (on file), continuing to cite 532 U.S. 275 (2001), and continuing to state
that:
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In contrast, private plaintiffs must prove that any racial discrimination was intentional, which is a
much higher standard. For example, in 2014, the Third Circuit Court of Appeals ruled in favor of
the Pennsylvania Department of Education and a local public school district accused of violating
Title VI and the Equal Protection Clause by disproportionately misclassifying black students as
having a disability.”* The plaintiffs presented statistical evidence showing that, over a five-year
period, students of color were disproportionately overrepresented in special education programs
for students with disabilities and disproportionately underrepresented in high-achievement
classes.®? The Third Circuit stated that although the defendants knew about the disparities, they
did not violate Title VI because the evidence did not “raise a reasonable inference” of intentional
discrimination, and the defendants did not violate the Equal Protection Clause because the
plaintiffs failed to prove that the school district acted with “a racially discriminatory purpose.”®
This case illustrates the difficulties faced by private plaintiffs who challenge misclassification
under Title VI and the Equal Protection Clause.®*

Before Sandoval, it was believed that individuals could file civil actions relying on the Title VI

disparate impact standard. In Sandoval, however, the Supreme Court held that individuals did not

have a right of action to enforce the Title VI disparate impact regulations in federal court. Id. at

293. Following Sandoval, the Civil Rights Division issued a memorandum on October 26, 2001,

for “Heads of Departments and Agencies, General Counsels and Civil Rights Directors” that

clarified and reaffirmed federal government enforcement of the disparate impact regulations. The

memorandum explained that although Sandoval foreclosed private judicial enforcement of Title

VI the regulations remained valid and funding agencies retained 6 their authority and

responsibility to enforce them. Nor does Sandoval affect the disparate impact provisions of other

laws, such as Title VII or the Fair Housing Act. The agencies’ Title VI disparate impact

regulations continue to be a vital administrative enforcement mechanism.
%1 Blunt v. Lower Merion Sch. Dist., 767 F.3d 247, 256-57, 294 (3d Cir. 2014) (affirming the district court’s ruling
of summary judgment in favor of the public-school district).
92 1d. at 294. See also Blunt v. Lower Merion Sch. Dist., 826 F. Supp. 2d 749, 757-58 (E.D. Pa. 2011). The district
court’s opinion summarizes in detail the plaintiffs’ data, which revealed that the percentage of white students in
special education classes was roughly equal to their percentage in the general student body, whereas the percentage
of African-American students in special education was nearly double their percentage in the general student body.
Id.
% Blunt, 767 F.3d at 263-64. See also Blunt, 826 F. Supp. 2d at 757 (acknowledging that the state board of education
discovered the disparities in the school district and then closed its investigation after a year, concluding that the
district had “met targets regarding ‘disproportionate representation by race/ethnicity’ in special education services.”)
(internal citations omitted).
% Blunt, 767 F.3d at 301 (acknowledging the voluminous evidence in the form of data and testimony evincing racial
discrimination and contending that, nonetheless, there was “no evidence that the educators and administrators
responsible for placing students intended to discriminate against them because of their race.”); see also Claire Raj,
The Misidentification of Children with Disabilities: A Harm with No Foul, 48 ARriz. ST. L.J. 373, 403 (2016) (citing
cases to discuss “the insurmountable obstacles in place for plaintiffs who attempt to seek recovery for
misidentification through Title VI and the Equal-Protection clause”).
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Despite these difficulties, it is abundantly clear that intentional racial discrimination in public
education is prohibited under Title VI, based on the standards of the Equal Protection Clause.®®
Citing leading Title VI cases, the DOJ summarized the law as follows:

Generally, intentional discrimination occurs when the recipient acted, at least in
part, because of the actual or perceived race, color, or national origin of the alleged
victims of discriminatory treatment.®® While discriminatory intent need not be the
only motive, a violation occurs when the evidence shows that the entity adopted a
policy at issue “‘because of,” not merely ‘in spite of,” its adverse effects upon an
identifiable group.”®” Some assume that the intentional use of race should be
carefully scrutinized only when the intent is to harm a group or an individual
defined by race, color, or national origin. That is not true: the Supreme Court in
City of Richmond v. J.A. Croson Co.,% and Adarand Constructors, Inc., v. Pena,®
established that any intentional use of race, whether for malicious or benign
motives, is subject to the most careful judicial scrutiny. Accordingly, the record
need not contain evidence of “bad faith, ill will or any evil motive on the part of the
[recipient].”100

Furthermore, a school engages in intentional discrimination when “the school cannot articulate a
legitimate, nondiscriminatory reason for the different treatment [impacting students of color]” or
“the nondiscriminatory reason articulated by the school is a pretext for discrimination rather than
the actual reason for the different treatment.”*%* The Supreme Court has also held that intentional
discrimination may be proved by circumstantial or contextual evidence, with key factors including
substantial disparate impact, a history of discriminatory official actions, procedural and substantive
departures from the norms generally followed by the decision-maker, and discriminatory
statements in the legislative or administrative history of the decision.%? Finally, if the school

% See Grutter v. Bollinger, 539 U.S. 306, 343—44 (2003) (citing Regents of Univ. of Cal. v. Bakke, 438 U.S. 265,

287 (1978) (opinion of Powell, J.) (“Title VI. . . proscribe[s] only those racial classifications that would violate the
Equal Protection Clause or the Fifth Amendment”).

% Doe ex rel. Doe v. Lower Merion Sch. Dist., 665 F.3d 524, 548 (3d Cir. 2011).

% Pers. Adm’r of Mass. v. Feeney, 442 U.S. 256, 279 (1979).

%488 U.S. 469, 493 (1989)

99515 U.S. 200, 226 (1995).

100 J.S. Dep’t of Justice, Civil Rights Division, Title VI Legal Manual, Section VI.B, updated Mar. 18, 2019,
https://www.justice.gov/crt/fcs/T6émanual (one file), citing 532 U.S. 275 (2001), citing Williams v. City of Dothan,
745 F.2d 1406, 1414 (11th Cir. 1984) (for last quote in block text) and cases cited in supra notes 60-62.

101 U.S. Dep’t of Education, Office for Civil Rights, “Dear Colleague Letter: Preventing Racial Discrimination in
Special Education,” supra note 23, at 8; see also Guardians Ass’n v. Civil Serv. Comm’n, 463 U.S. 582, 607-08
(1983); Choate, 469 U.S. at 292-94 (agencies, through regulations, can make “the complex determination of what
sorts of disparate impacts upon minorities constitute[] sufficiently significant social problems, and [a]re readily
enough remediable, to warrant altering the practices of the federal grantees” whose policies produced the disparate
impacts.).

102 village of Arlington Heights v. Metropolitan Hous. Dev. Corp., 429 U.S. 252, 265-69 (1977).
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administrators could foresee the discriminatory impact, the discrimination may be intentional, as
the Supreme Court has held that, “[a]dherence to a particular policy or practice, ‘with full
knowledge of the predictable effects of such adherence. . . is one factor among many others which
may be considered by a court in determining whether an inference of segregative intent should be
drawn.”103

Section 504 of the Rehabilitation Act & Americans with Disabilities Act

This body of law also informs the Commission’s evaluation of school discipline policies impacting
students of color with disabilities. Congress enacted the Rehabilitation Act of 1973 to combat
discrimination against people with disabilities in “employment, housing, public accommodations,
education” and other “public services.”1%* Section 504 of the Act (Section 504)1° defines disability
as a “physical or mental impairment” that “constitutes or results in a substantial
impediment]. . . .]”%% The language of Section 504 mirrors that of the Civil Rights Act of 1964 to
ban discrimination against people with disabilities “under any program or activity receiving
[flederal financial assistance.”'®” Moreover, the Act’s legislative history reveals Congress’
concern about discrimination against individuals misclassified as having a disability, and

acknowledges that “racial and ethnic factors may contribute to misclassification.”%

Section 504 regulations prohibit both intentional discrimination as well as discriminatory effects
(unlawful disparate impact),'% and in contrast to the Supreme Court’s holding that private parties
may not enforce Title VI disparate impact regulations, in Alexander v. Choate, the Court held that
private parties may enforce Section 504’s disparate impact regulations.*'% Section 504’s disparate
impact regulations provide that:

A recipient [of federal funding] may not, directly or through contractual or other
arrangements, utilize criteria or methods of administration (i) that have the effect

103 Columbus Bd. of Educ. v. Penick, 443 U.S. 449, 464-65 (1979); see also United States v. Brown, 561 F.3d 420,
433 (5th Cir. 2009).

104 Rehabilitation Act of 1973, Pu. L. No. 93-112, 87 Stat. 355 (codified as amended at 29 U.S.C. § 701 et seq.);
29 U.S.C. § 701(a)(5).

10529 U.S.C. § 794.

106 29 U.S.C. § 794; 29 U.S.C. § 705(20)(A).

10729 U.S.C. § 794(a); see also, S. REP. No. 93-1297, 93d Congress, 2d Sess., 1974 (1974), reprinted in 1974
U.S.C.C.A.N. 6373, 6390 (“Section 504 was patterned after, and is almost identical to, the anti-discrimination
language of section 601 of the Civil Rights Act of 1964, 42 U.S.C. 2000d-1. . . . The section therefore constitutes the
establishment of a broad government policy that programs receiving Federal financial assistance shall be operated
without discrimination on the basis of handicap.”). To note, the Commission recognizes that referring to people with
disabilities as “handicapped” is offensive and is only used in this context to remain accurate to the original
legislative text and will not be used in any other portion of this report.

108 1d. at 6389.

10934 C.F.R. § 104.4(b)(4); see also Choate, 469 U.S. at 294 n. 11.

110 Choate, 469 U.S. at 294 n. 11.
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of subjecting qualified handicapped persons to discrimination on the basis
of handicap, (ii) that have the purpose or effect of defeating or substantially
impairing accomplishment of the objectives of the recipient's program or
activity with respect to handicapped persons, or (iii) that perpetuate the
discrimination of another recipient if both recipients are subject to common
administrative control or are agencies of the same State.!!!

Section 504 works together with the Americans with Disabilities Act (ADA) to protect the civil
rights of students with disabilities.

Congress enacted the ADA in 1990, to establish a ‘“national mandate” for eliminating
discrimination against people with disabilities and to “invoke the sweep of congressional authority,
including the power to enforce the [F]ourteenth [A]mendment and to regulate commerce, in order
to address the major areas of discrimination faced day-to-day by people with disabilities.”'? The
ADA bans discrimination against people with disabilities in the “services, programs, or activities
of a public entity.”**® Under the ADA, a student cannot be “excluded from participation in or be
denied the benefits of” such schools on the basis of disability.'** Congress amended the ADA in
2008 “to make it easier for people with disabilities to obtain protection under the ADA.”'%®
According to subsequent regulations, the meaning of “disability” must be “construed broadly in
favor of expansive coverage.”*'® DOJ and OCR share enforcement of the ADA as it applies to
schools. Y

Because the ADA and Section 504 share the same definition of disability'*® and provide for
essentially the same rights for students with disabilities to be free from discrimination, they are
often enforced together. The regulations governing the ADA in public schools must comply with
Section 504 and must not apply a lesser standard than regulations interpreting Section 504.1%°

11134 C.F.R. § 104.4(b)(4). See supra note 68 regarding legislative language about persons with disabilities.

11242 U.S.C. § 12101(a)-(b) (Congressional Findings and Purposes in adopting the ADA); see also generally
Americans with Disabilities Act of 1990 (ADA), Pub. L. No. 101-336 (1990), § 2 (codified at 42 U.S.C. § 12102 et.
seq.) (see also Part 1l of the ADA, codified at 42 U.S.C. § 12131 et seq.).

1342 U.S.C. §12132.

11442 U.S.C. §12132.

11528 C.F.R. § 35.101. See also ADA Amendments Act of 2008, Pub. L. No. 110-325 (2008), 122 Stat 3553.

116 28 C.F.R. § 35.101.

11728 C.F.R. 8§ 35.190(b)(2) (designating the Dep’t of Education to implement “programs, services, and regulatory
activities relating to the operation of elementary and secondary education systems and institutions . . .”); 28 C.F.R. §
35.190(b)(6) (designating the Dep’t of Justice to implement “programs, services, and regulatory activities relating
to. . .public safety[;] . . .state and local government support services[; . . . and] all other government functions
not assigned to other” agencies).

118 29 U.S.C. § 705(20)(B).

11942 U.S.C. § 12134(b) (Relationship to other regulations, requiring consistency 29 U.S.C. § 794
(Nondiscrimination under Federal grants)); 42 U.S.C. § 12201(a).
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This important body of civil rights law protects not only people with disabilities but also people
“regarded as having” disabilities.*?® It may also intersect with federal protections against racial
discrimination. For example, in a 1979 class action case, Larry P. v. Riles, a federal court ruled
that California’s public-school system violated Section 504, Title VI, and the Equal Protection
Clause by using racially biased standardized tests that misclassified mostly black students as
developmentally disabled.*?* This case arose when black plaintiffs alleged that California’s system
for placing students in what the state called “educable mentally retarded”*?? (E.M.R.) classes was
racially discriminatory in purpose and effect.?® At the time, black students represented 10 percent
of California’s general student population, but 25 percent of students in EMR classes, which were
designed not to prepare students academically, but to make them “economically useful.”*?* The
state department of education suggested without evidence that “a higher incidence of mental
retardation” existed among black Americans.!?

According to the court, the department not only knew that the IQ tests it was using for the
placement were racially biased, but also that the tests disproportionately misplaced black students
in EMR, “dead-end” classes.'?® Moreover, the court asserted, the department failed to evaluate the
IQ tests it was using and continued to use them despite the availability of alternative classification
methods.'?” Thus, the school system was found to be in violation of both Section 504 and Title V1.

The federal court concluded that California’s practices contravened Section 504’s goal of ending
“the erroneous denial of admission [of non-disabled students incorrectly perceived as disabled]
into regular classes.”'?® The court further ruled that the state’s knowing and continued use of
“criteria or methods of administration” like its faulty IQ tests leading to the EMR label
disproportionately denied black students an adequate education and violated Title VI.12°
Additionally, the court found that the state violated the equal protection rights of black students by
acting with discriminatory intent to misclassify them as having a disability, without offering a

12042 U.S.C. § 12102(1)(A)-(C).

121 ) arry P. v. Riles, 495 F. Supp. 926, 988 (N.D. Cal. 1979), aff’d in part, rev’d in part sub nom. Larry P. By
Lucille P. v. Riles, 793 F.2d 969 (9th Cir. 1984).

122 The Commission fully recognizes that the word “retarded” or describing an individual with a disability as
“mentally retarded” is outdated and offensive. It is only used here to remain consistent with the court’s language,
and the usage of this term is not condoned by the Commission, nor will it be used in this report hereinafter.
12314, at 931-33.

124 1d. at 937-38 (describing EMR classes also as “special classes that doom [students] to stigma, inadequate
education, and failure to develop the skills necessary to productive success in our society”). Id. at 931.

1251d. at 944.

126 |d, at 941, 944, 945-47.

127d, at 971-73.

12814. at 967, 933, 988.

129 1d. at 964-66, 988.
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compelling or even substantial justification for its policy, and the Ninth Circuit Court of Appeals
affirmed these findings (although it overturned unrelated findings).**

Similarly, OCR has pointed out that while Section 504 requires schools to treat students with
disabilities differently than students without disabilities, within this framework, schools must also
comply with Title VI’s mandate not to discriminate based on race.*3! According to the 2016 OCR
Guidance, schools have sometimes inappropriately placed students of color who do not have
disabilities in special education (“over-identification”), or delayed or failed to evaluate students of
color who do have disabilities (“under-identification”).**? Both practices could violate Title VI and
Section 504 and deny students’ rights to an equal education.’®* OCR also explained that under-
identification of students based on their race not only constitutes illegal racial discrimination, but
also has “serious educational consequences” for the child.*** Similarly, over-identification of
students of color can occur when conscious or unconscious “stereotypes or biased perceptions”
affect educators’ decision-making about whether students should be considered as having
disabilities.'® The OCR guidance, therefore, outlined best practices for schools to comply with
Section 504 and Title VI and prevent racial discrimination in evaluating students who may or may
not have disabilities. 3¢

The above civil rights framework, including constitutional and statutory protections, is the basis
for the Commission’s examination of data regarding how students of color with disabilities may
be impacted by school discipline. The following chapters describe how school discipline practices
and policies may unfairly discriminate against students of color with disabilities. The report
concludes with a summary of the Commission’s findings and recommendations on school
discipline reform, focusing on how schools can prevent discrimination against students of color
with disabilities.

130 1d. at 984-86. The Ninth Circuit affirmed the district court’s decision but reversed the finding that one defendant,
the state superintendent of public education, was “guilty of intentional discrimination under the fourteenth
amendment.” See Larry P., 793 F.2d at 972, 983-84.

181 U.S. Dep’t of Education, Office for Civil Rights, “Dear Colleague Letter: Preventing Racial Discrimination in
Special Education,” supra note 23.

182 1d. at 2.

133 1d. at 3.

134 1d. at 16.

135 4. at 11.

136 1. at 11-24.



CHAPTER 1: SCHOOL DISCIPLINE POLICIES

CHAPTER 1: SCHOOL DISCIPLINE POLICIES AND THEIR EFFECTS

This chapter discusses various school discipline policies and their effects on student performance
and achievement that impact students of color and students with disabilities, as well as any relevant
intersectional impacts. The topics discussed include zero tolerance, the school-to-prison pipeline,
policing in schools, exclusionary discipline policies, and alternative discipline approaches.

Zero Tolerance Policies

Concern over school violence and ensuring the safety of students and teachers has been a driving
force for legislators and school officials to implement “zero tolerance” discipline policies. These
policies tended to focus on punishing student misbehavior through punitive measures such as
school exclusion, rather than using preventive or alternative methods that focused on correcting
behavioral infractions and keeping students in the classroom.3” The “zero tolerance” approach to
school discipline was implemented with the goal to address disruptive and/or violent behaviors at
school. The Department of Education defines a “zero tolerance policy” as one that “mandates
predetermined consequences or punishments for specific offenses.”13 At their core, these policies
rely on the presumption that punitive enforcement in response to a student’s negative or disruptive
behavior will be a deterrent to other potentially disruptive students.'3® Zero tolerance policies can
range from suspending or expelling students for serious infractions such as bringing a weapon or
drugs to school, to suspending students for minor infractions such as a student “doodling” on a
desk'® or wearing a rosary to school after being told that a rosary can be a sign of gang
involvement and against the dress code policy.#

Zero tolerance policies instruct teachers and administrators to impose severe disciplinary
consequences for student behavior, regardless of the individual circumstances. This disciplinary
philosophy largely utilizes a “one-size-fits-all” strategy to address disruptive behavior and operates

137 Skiba, “The Failure of Zero Tolerance,” supra note 2, at 27-33.

138 Phillip Kaufman, Xianglei Chen, Susan Choy, Sally Ruddy, Amanda Miller, Kathryn Chandler, Christopher
Chapman, Michael Rand, and Patsy Klaus, Indicators of School Crime and Safety, 1999, U.S. Dep’t of Education,
Office of Educational Research and Improvement, National Center for Education Statistics, U.S. Dep’t of Justice,
Office of Justice Programs, Bureau of Justice Statistics, 1999, 117, https://nces.ed.gov/pubs99/1999057.pdf.

139 Skiba, “The Failure of Zero Tolerance,” supra note 2, at 27-33.

140 In New York City a twelve-year-old girl was arrested, handcuffed, and detained after she was caught drawing on
her desk with an erasable marker. The message said: “I love my friends Abby and Faith” and “Lex was here 2/1/10”
with a “smiley face while she waited for her Spanish teacher to pass out homework.” See Rachel Monahan, “Queens
girl Alexa Gonzalez hauled out of school in handcuffs after getting caught doodling on desk,” New York Daily
News, Feb. 4, 2010, https://www.nydailynews.com/new-york/education/queens-girl-hauled-school-handcuffs-
caught-doodling-desk-article-1.194141.

141 In Houston, an 8th grader wore a rosary to school because it reminded her of her Catholic grandmother. In
December 2010, a school officer informed her that she could not wear it since a rosary can be a sign of gang
involvement and against the school’s dress code policy. When she refused to stop wearing it, she was suspended for
two days. See “FBISD 8" grader suspended after wearing rosary to school,” KHOU Houston, Jan. 11, 2011,
https://www.khou.com/article/news/fbisd-8th-grader-suspended-after-wearing-rosary-to-school/285-341261666.
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on the presumption that all incidents are worthy of strict and severe intervention.'2 Many school
districts have also reframed their discipline standards to increase both the number and length of
suspensions and expulsions for an ever-widening range of infractions, including serious incidents
(e.g., weapons, fighting) to lesser infractions (e.g., wearing hats, failing to complete homework).43

The current trajectory of zero tolerance policies in schools began almost 30 years ago. Due to the
public’s concern about a spike in juvenile crime in the 1980s,'** Congress passed the Gun-Free
Schools Act of 1994, which required local education agencies to enact policies mandating the
expulsion of students found on school property with firearms.'4> Concerns about violence in
schools and classrooms, especially in the aftermath of the 1999 Columbine High School shooting,
led to a dramatic increase of schools across the country implementing stricter disciplinary policies
intended to strengthen school safety.'6 School administrators wanted to send a “tough on
violence” message to students and parents alike, thus the nation witnessed many schools adopt
zero tolerance policies in schools.#” Indiana University Professor Russell Skiba argues that:

When disruption and disorder threaten our schools and communities, it becomes
increasingly easy to accept the notion that greater authority and force are necessary
in order to keep schools secure. Faced with the undeniable need to preserve the
safety of our children, which of us would not engage in strong actions for their sake
when left with no alternative?'4®

However, “[m]any states, [] went above and beyond the federal mandate, passing laws that
required expulsion or suspension for the possession of all weapons, drugs[,] and other serious

142 Russell Skiba and Kimberly Knesting, “Zero tolerance, zero evidence: An analysis of school disciplinary
practice,” New Directions for Youth Development, vol. 92 (2001),
http://indiana.edu/~equity/articles/Skiba_Knesting_Zero_Tolerance 2001.pdf; Contractor and Staats, Interventions
to Address Racialized Discipline Disparities and School “Push Out,” supra note 37.

143 |_ogan Gowdey, Disabling Discipline: Locating a Right to Representation of Students with Disabilities in the
ADA, 115 CoLUM. L. REV. 2265 (2015), 2269 and 2272-73, https://columbialawreview.org/wp-
content/uploads/2016/02/December-2015-9-Gowdey-CORRECTED.pdf; School-Justice Partnership, Keeping Kids
In School and Out of Courts, National Leadership Summit on School-Justice Partnerships, 2012, ii and 7,
https://www.nycourts.gov/ip/justiceforchildren/PDF/Collection-of-Reports.pdf.

144 Russell Skiba, Zero Tolerance: The Assumptions and the Facts, Center for Evaluation & Education Policy, 2004,
2.

145 Gun-Free Schools Act of 1994, Pub. L. 103-227, 108 Stat. 270, §§ 1031-32 (codified at 20 U.S.C. § 7961).

146 Kristin Eisenbraun, “Violence in schools: Prevalence, prediction, and prevention,” Aggression and Violent
Behavior, vol. 12 (2007), 460, http://www15.uta.fi/arkisto/aktk/projects/sta/Eisenbraun_2007_Violence-In-
Schools.pdf; John Sutter, “Columbine massacre changed school security,” CNN, April 20, 2009,
http://www.cnn.com/2009/LIVING/04/20/columbine.school.safety/index.html; Cheryl Lero Jonson, “Preventing
School Shootings: The Effectiveness of Safety Measures,” Victims and Offenders, 12, no.6 (2017), 956-73.

147 Eisenbraun, “Violence in schools: Prevalence, prediction, and prevention,” supra note 146, at 460, 465-66;
Sutter, “Columbine massacre changed school security,” supra note 146.

148 Skiba, “The Failure of Zero Tolerance,” supra note 2, at 28.




CHAPTER 1: SCHOOL DISCIPLINE POLICIES

violations on or around school grounds.”'*® For many school districts, this set of requirements
seemed sensible to keep students and teachers safe at school;'* yet, according to Advancement
Project, impacted communities argue that:

While zero tolerance once required suspension or expulsion for a specific list of
serious offenses, it is now an overarching approach toward discipline for potential
weapons, imaginary weapons, perceived weapons, a smart mouth, headache
medicine, tardiness, and spitballs. Punishment through exclusion from the
classroom has become the rapid-response to every act of misconduct or perceived
misconduct.>!

In 2001, the American Bar Association released a statement also condemning zero tolerance
policies, stating they have:

become a one-size-fits-all solution to all the problems that schools confront. It has
redefined students as criminals, with unfortunate consequences. .. most current
policies eliminate the common sense that comes with discretion and, at great cost
to society and to children and families, do little to improve school safety.!52

As aresult, researchers have documented that, between 1974 and 2000, annual K-12 public school
student suspensions increased significantly, from 1.7 million to 3.1 million (82.3 percent).!3

Research shows that while there was an increase in youth violence in the late 1980s and early
1990s, rates leveled off in the latter part of the decade.*>* Advocates of zero tolerance policies

149 Advancement Project, et al., Education on Lockdown: The Schoolhouse to Jailhouse Track, supra note 11, at 7.
150 See, e.g., Nesa Sasser, “Positive Effects of the Zero Tolerance Policy Used in Schools,” The Classroom,
https://www.theclassroom.com/positive-effects-zero-tolerance-policy-used-schools-17208.html (last accessed Nov.,
2018); Juvenile Law Center, “Zero-Tolerance Policies: The Good, The Bad, And The Ugly,” Jan. 7, 2014,
https://jlc.org/news/zero-tolerance-policies-good-bad-and-ugly (last accessed Nov. 5, 2018).

151 Advancement Project, et al., Education on Lockdown: The Schoolhouse to Jailhouse Track, supra note 11, at 15.
152 American Bar Association Juvenile Justice Committee, Zero Tolerance Policy: Report, 2001, 1, 7,
https://www.americanbar.org/content/dam/aba/directories/policy/2001_my 103b.authcheckdam.pdf.

153 Wald & Losen, “Defining and Redirecting a School-to-Prison Pipeline,” supra note 11, at 10 (Commission staff
calculated the percentage increase).

154 Delbert S. Elliott, Beatrix A. Hamburg, & Kirk R. Williams, Violence in American schools: A new perspective
(New York: Cambridge University Press, 1998); Office of the Surgeon General, “Chapter 2—the Magnitude of
Youth Violence,” in Youth Violence: A Report of the Surgeon General, Office of the Surgeon General, National
Center for Injury Prevention and Control, National Institute of Mental Health, and the Center for Mental Health
Services, 2001, https://www.ncbi.nlm.nih.gov/books/NBK44300/; U.S. Dep’ts of Education and Justice, “Annual
report on school safety” 1998, https://www2.ed.gov/PDFDocs/schoolsafety.pdf; Jill F. DeVoe, Katharin Peter,
Phillip Kaufman, Amanda Miller, Margaret, Thomas D. Snyder, and Katrina Baum, Indicators of school crime and
safety: 2004, U.S. Dep’ts of Education and Justice, Nov. 2004, https://nces.ed.gov/pubs2005/2005002.pdf.
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pointed to these prior increases in school violence as a rationale for tougher approaches in
disciplining students.’®> But data have since refuted the presumption that school violence is
rampant or increasing, as studies show that school violence has remained relatively stable for the
past thirty years.'®® This steady rate suggests that punitive zero-tolerance policies have not worked
to reduce rates of school violence.'®" For instance, in 1998:

serious crimes involving gangs, weapons, or drugs constitute less than 10 percent
of the problems cited by principals in their schools; where crimes against students
occur, the majority of incidents appear to be theft or vandalism, rather than physical
attacks or threats with a weapon. With a school homicide rate of less than one in a
million, the chances of violent death among juveniles are almost 40 times as great
out of school as in school. %8

More current data from the National Center for Educational Statistics show that in the 2014-15
school year, there were a total of 47 student, staff, and nonstudent school-associated violent deaths:
28 homicides, 17 suicides, and 2 legal intervention deaths.’>® When combining instances of
homicide and suicide of school-age youth while at school, there was approximately 1 student
homicide or suicide at school for every 1.9 million students enrolled. Of the total of 1,168 youth
homicides in 2014-15, 20 occurred at school and 1,148 occurred away from school (see figure
1).160

155 Skiba, Zero Tolerance: The Assumptions and the Facts, supra note 144 at 2.

156 Skiba, “The Failure of Zero Tolerance,” supra note 2, at 27-33; Jill F. DeVoe, Katharin Peter, Phillip Kaufman,
Amanda Miller, Margaret, Thomas D. Snyder, & Katrina Baum, Indicators of school crime and safety: 2004, U.S.
Dep’ts of Education and Justice, Nov. 2004; Christopher Jencks, “Is Violent Crime Increasing?” The American
Prospect, Winter 1991, https://prospect.org/article/violent-crime-increasing.

157 DeVoe, Indicators of School Crime and Safety: 2004, supra note 154, at 1; Skiba, Zero Tolerance: The
Assumptions and the Facts, supra note 144, at 2; U.S. Dep’ts of Education and Justice, Annual report on school
safety, supra note 154, at 1.

158 Skiba, Zero Tolerance: The Assumptions and the Facts, supra note 144, at 2; see also, Irwin A. Hyman, and
Donna C. Perone, “The other side of school violence: Educator policies and practices that may contribute to student
misbehavior,” Journal of School Psychology, 1998, Vol. 36, No. 1, 7-27.

159 | auren Musu-Gillette, Anlan Zhang, Ke Wang, Jizhi Zhang, Jana Kemp, Melissa Diliberti, and Barbara
Oudekirk, Indicators of School Crime and Safety: 2017, National Center for Education Statistics, U.S. Dep’t of
Education, Bureau of Justice Statistics, Office of Justice Programs, U.S. Dep’t of Justice, 2018, 32,
https://nces.ed.gov/pubs2018/2018036.pdf.

160 1pid., 33.
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Figure 1: Percentage distribution and number of homicides and suicides of youth ages
5-18 (2014-15)
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B At school B Away from school

Source: Lauren Musu-Gillette, Anlan Zhang, Ke Wang, Jizhi Zhang, Jana Kemp, Melissa Diliberti,
& Barbara Oudekirk, Indicators of School Crime and Safety: 2017. Chart recreated by USCCR staff

Overall, “between 199293 and 201415, the percentage of youth homicides occurring at school
remained at less than 3 percent of the total number of youth homicides,”*¢* suggesting that the
need for zero tolerance policies to keep students safe at school may be misguided (see figure 2).

161 National Center for Education Statistics, “Indicator 1: Violent Deaths at School and Away from School,” 2018,
https://nces.ed.gov/programs/crimeindicators/ind_01.asp (last accessed Nov. 5, 2018).
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Figure 2. Number of student, staff, and other nonstudent school-associated
violent deaths, and number of homicides and suicides of youth ages 5-18 at
school: School years 1992-93 to 20141562

80

== Number of student, staff, and other nonstudent school-associated violent deaths
Homicides of youth at school (ages 5-18)
Suicides of youth at school (ages 5-18)
Source: National Center for Education Statistics (citing Centers for Disease Control and Prevention

(CDC), 19922015 School-Associated Violent Death Surveillance System). Chart recreated by
USCCR staff

Although supporters of zero tolerance policies have argued that exclusionary discipline is
necessary to keep schools safe, data show otherwise. In fact, the majority of suspended students
each year are not suspended for violent or threatening behavior. Data show that

as many as 95 percent of out-of-school suspensions are for nonviolent
misbehavior—Ilike being disruptive, acting disrespectfully, tardiness, profanity, and
dress-code violations . . . [for instance] in California, nearly half of the more than

162 Note: A school-associated violent death is defined as “a homicide, suicide, or legal intervention death (involving
law enforcement officer), in which the fatal injury occurred on the campus of a functioning elementary or secondary
school in the United States,” while the victim was on the way to or from regular sessions at school, or while the
victim was attending or traveling to or from an official school-sponsored event. Victims include students, staff
members, and others who are not students or staff members, from July 1, 1992, through June 30, 2015. “At school”
includes on the property of a functioning primary or secondary school, on the way to or from regular sessions at
school, and while attending or traveling to or from a school-sponsored event. In this indicator, the term "at school™ is
comparable in meaning to the term “school-associated.” See National Center for Education Statistics (citing Centers
for Disease Control and Prevention (CDC), “1992-2015 School-Associated Violent Death Surveillance System
(SAVD-SS)” unpublished tabulation, 2017)), https://nces.ed.gov/programs/digest/d17/tables/dt17_228.10.asp.




CHAPTER 1: SCHOOL DISCIPLINE POLICIES

700,000 suspensions statewide in the 2011-12 school year were for [] “willful
defiance.”163

The American Psychological Association commissioned a Zero Tolerance Task Force (Task
Force) to study these policies and provide recommendations to school administrators and staff. 164
After reviewing extensive research and documentation, the Task Force concluded that zero
tolerance policies have not helped to achieve the goals of effectively lessening the need for
disciplinary actions. The Task Force also found that schools with higher suspension rates have
lower parent and teacher ratings in terms of school climate and overall school governance.'6® Zero
tolerance policies have not been shown to improve school climate or school safety, and the
increased use of suspensions and expulsions has not proven to be an effective means of improving
student behavior or reducing disruptions. In fact, these policies are “associated with negative
outcomes in terms of school climate, student behavior, student achievement, and school
dropout.”® Furthermore, evidence suggests that administrators’ overusing suspensions and
expulsions may actually increase the likelihood of criminal activity in the future.'®” Conversely,

163 U.S. Dep’t of Education, “Rethinking School Discipline,” Remarks of U.S. Secretary of Education Arne Duncan
at the Release of the Joint DOJ-ED School Discipline Guidance Package, Frederick Douglass High School,
Baltimore, Maryland, Jan. 8, 2014, https://www.ed.gov/news/speeches/rethinking-school-discipline. “Willful
defiance” is defined as “disrupting school activities or otherwise willfully defying the valid authority of school
staff.” This broad definition includes a vast series of offenses that range from shouting obscenities at school
administration or officials, talking back to a teacher, not following directions, wearing a hat to class, or simply
forgetting to bring materials to class. In 2014, at the time California Assembly Bill 420 was signed, willful defiance
was the most common infraction in California for out-of-school suspensions, particularly for students of color. See
2014 California Assembly Bill No. 420 Pupil discipline: suspensions and expulsions: willful defiance,
https://leginfo.legislature.ca.gov/faces/billINavClient.xhtm|?bill_id=201320140AB420 (amending California
Education Code § 48900, Sept. 27, 2014).

164 Russell Skiba and M. Karega Rausch, “School Disciplinary Systems: Alternatives to Suspension and Expulsion,”
in G.G. Bear and K. M. Minke (eds), Children’s Needs 1lI: Development, prevention, and intervention (pp. 87-102),
National Association of School Psychologists; see also, American Psychological Association Zero Tolerance Task
Force, “Are zero tolerance policies effective in the schools? An evidentiary review and recommendations,”
December 2008, https://www.apa.org/pubs/info/reports/zero-tolerance.pdf.

165 American Psychological Association Zero Tolerance Task Force, “Are zero tolerance policies effective in the
schools? An evidentiary review and recommendations,” supra note 164, at 854.

186 1hid.

167 Advancement Project, et al., Education on Lockdown: The Schoolhouse to Jailhouse Track, supra note 11, at 16;
Wald and Losen, “Defining and Redirecting a School-to-Prison Pipeline,” supra note 11, at 11.
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studies have shown that utilizing non-exclusionary discipline measures, such as restorative
practices,® can increase student engagement and reduce negative behaviors.6°

Emergent and longstanding research suggests that schools may actually be safer as a result of
reducing suspension rates.'’® For example, a school safety and climate survey in the Chicago
Public Schools shows that despite the fact that these schools serve students in some of the highest-
crime neighborhoods, they had a wide range of safety ratings.1’* For the high-scoring schools, the
surveys showed that both teachers and students stated that they felt as safe as did speakers from
several of the schools in low-crime neighborhoods. After controlling for student demographics,
teachers and students in the Chicago schools that used exclusionary discipline less frequently
reported feeling safer than speakers from the schools that ranked low on safety.*’? This finding
suggests that suspensions are not an effective strategy to address the problems that schools face
because people in schools with high suspension rates have lower levels of safety than people in
other schools that serve students with similar backgrounds in similar neighborhoods, according to
reports by teachers and students.!”® While this finding does not necessarily reflect a causal
relationship, it does suggest that suspensions may actually have an adverse effect on school climate
by exacerbating safety issues and “aggravating distrust between students and adults.”*’* The
researchers posit that school reliance on suspensions for minor infractions harms the positive
relationships between teachers and students, which ultimately are crucial to foster a safe learning
environment.

168 Restorative practices are alternative disciplinary methods that focus on bringing “together the victim, offender,
and other involved community members to repair harm and restore order after an incident has occurred.” There are a
variety of practices that can be used to respond to student conflict and behavioral infractions. “In general, such
practices fall into two main categories: 1) restorative classroom management approaches, and 2) restorative
intervention practices.” Barbara McMorris, Kara Beckman, Glynis Shea, Jenna Baumgartner, and Rachel Eggert,
Applying Restorative Justice Practices to Minneapolis Public Schools Students Recommended for Possible
Expulsion: A Pilot Program Evaluation of the Family and Y outh Restorative Conference Program. School of
Nursing and the Healthy Youth Development at the Prevention Research Center, Dep’t of Pediatrics, University of
Minnesota, Dec. 2013, at 7-8, http://www.legalrightscenter.org/uploads/2/5/7/3/25735760/Irc_umn_report-final.pdf.
189 1bid., 31-32.

170 See, e.g., U.S. Dep’t of Education, Office of Special Educ. and Rehabilitative Servs., “Dear Colleague Letter,”
Aug. 1, 2016, at 10-11, https://www?2.ed.gov/policy/gen/guid/school-discipline/files/dcl-on-pbis-in-ieps--08-01-
2016.pdf (letter summarizes several research studies conducted over the past decade); Advancement Project, et al.,
Education on Lockdown: The Schoolhouse to Jailhouse Track, supra note 11; Skiba, Zero Tolerance: The
Assumptions and the Facts, supra note 144.

1 For this study, higher safety ratings were measured by the levels of involvement between teacher and students
and teachers and parents. See Matthew Steinberg, Elaine Allensworth, and David Johnson, “What Conditions
Support Safety in Urban Schools? The Influence of School Organizational Practices on Student and Teacher Reports
of Safety in Chicago,” 118-31, in Closing the School Discipline Gap: Equitable Remedies for Excessive Exclusion,
ed. Daniel Losen (Teachers College Press: New York, 2015), at 128.

172 1hid.

173 1hid.

174 1bid., 129-30.
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Furthermore, data show that zero tolerance and harsh school discipline policies are not applied
equally to all students. Decades of research show that these policies tend to disproportionately
affect students of color, English Language Learners, students with disabilities, and LGBT
students.'”® Data from the 2015-16 U.S. Department of Education Office for Civil Rights’ Civil
Rights Data Collection (CRDC) reveal that black students with disabilities are nearly four times
more likely to receive multiple out-of-school suspensions (OSS) and almost two times more likely
to be expelled than white students with disabilities.1’® Further, black girls with disabilities received
multiple suspensions at higher rates (44 percent) than girls with disabilities of any other race or
ethnicity.!”” Native American and Native Alaskan students with disabilities are also
disproportionately suspended and expelled: they represent less than one percent of the student
population, but they are almost 3.5 times more likely to receive multiple out-of-school suspensions
and three times more likely to be expelled compared to white students with disabilities.'’® Native
American and Native Alaskan girls are also suspended at higher rates (7 percent) than white boys
(6 percent) and white girls (2 percent).’® LGBT youth are also much more likely than their peers
to be suspended or expelled.*®® Lastly, students with disabilities (as a whole) are more than twice

175 Catherine P. Bradshaw, Mary M. Mitchell, Lindsey M. O’Brennan, and Philip J. Leaf, “Multilevel Exploration of
Factors Contributing to the Overrepresentation of Black Students in Office Disciplinary Referrals,” Journal of
Educational Psychology, vol. 102, no. 2 (2010), 508-20; Daniel J. Losen and Jonathan Gillespie, Opportunities
Suspended: The Disparate Impact of Disciplinary Exclusion from Schools, The Civil Rights Project at UCLA, 2012,
https://www.civilrightsproject.ucla.edu/resources/projects/center-for-civil-rights-remedies/school-to-prison-
folder/federal-reports/upcoming-ccrr-research/losen-gillespie-opportunity-suspended-2012.pdf; Anne Gregory,
Russell J. Skiba, and Pedro A. Noguera, “The Achievement Gap and the Discipline Gap: Two Sides of the Same
Coin?” Educational Researcher vol. 39, no. 1 (2010), 59-68; Hanno Petras, Katherine Masyn, Jacquelyn Buckley,
Nicholas Talongo, Sheppard Kellam, “Who is Most at Risk for School Removal? A Multilevel Discrete-Time
Survival Analysis of Individual- and Context-Level Influences,” Journal of Educational Psychology vol. 103, no. 1
(2011), 223-37; Katherine E.W. Himmelstein and Hannah Briickner, “Criminal-Justice and School Sanctions against
Nonheterosexual Youth: A National Longitudinal Study,” Pediatrics, vol. 127, no. 1 (2011), 49-57.

176 Since 1968, the U.S. Dep’t of Education has conducted the Civil Rights Data Collection (CRDC) to collect data
on key education and civil rights issues in our nation’s public schools. The CRDC collects a variety of information
including student enrollment and educational programs and services, most of which is disaggregated by
race/ethnicity, sex, limited English proficiency, and disability. Note, the data for the 2015-16 school year are
available in raw format; thus, odds ratios for these students were calculated by Commission staff. See U.S. Dep’t of
Education, Office for Civil Rights, Civil Rights Data Collection 2015-16, https://ocrdata.ed.gov/.

177 See generally, U.S. Dep’t of Education, Office for Civil Rights, Civil Rights Data Collection 2015-16,
https://ocrdata.ed.gov/. Percentages calculated by Commission staff.

178 1bid.

179 See U.S. Dep’t of Education, Office for Civil Rights, 2015-16 Civil Rights Data Collection Report: School
Climate and Safety, supra note 1; see also U.S. Dep’t of Education, Office for Civil Rights, 2013-2014 Civil Rights
Data Collection, A First Look, 2016, https://www?2.ed.gov/about/offices/list/ocr/docs/2013-14-first-look.pdf.

180 Anti-Defamation League, What is the School-to-Prison Pipeline?, supra note 3, at 1; U.S. Dep’t of Education,
Office for Civil Rights, “Civil Rights Data Collection, Data Snapshot: School Discipline,” supra note 7; National
Education Association, Report of the NEA Committee on Discipline and the School-to-Prison Pipeline, 2016,
https://ra.nea.org/wp-

content/uploads/2016/05/NEA_Policy Statement on_Discipline_and_the School to Prison_Pipeline 2016.pdf.




SCHOOL DISCIPLINE

as likely to receive out-of-school suspensions (13 percent) compared to students with no
disabilities (6 percent).'8!

Likewise, in a longitudinal study of nearly one million middle school students in Texas,
researchers found that black students were more likely than white or Latinx!®? students to be
disciplined for “discretionary” offenses (e.g., tardiness, leaving class early, dress code
violations);'® however, black, Latinx, and white students were removed from classes for
mandatory offenses (e.g., possessing drugs or weapons) at similar rates.'® Moreover, the
researchers found that white and Latinx students were more likely than black students to commit
behavioral infractions that led to mandatory expulsions.*®® These data indicate that discretion is
closely correlated with higher discipline rates for students of color.

Moreover, when the Texas researchers controlled for 83 different variables to isolate the effect of
race on disciplinary rates, they found that black students had a 31 percent higher likelihood of a
school disciplinary action, compared to otherwise identical rates for Latinx and white students. 16
Regarding discipline actions against students with disabilities, the researchers found that out of the
122,250 students with disabilities, nearly three-quarters of the students who qualified for special
education services during the study period were suspended or expelled at least once.*®’

At the Commission’s briefing, Paul Morgan testified that in a nationally representative sample
after controlling for individual-level behavior, black students were more likely to be suspended
than white students; however, neither students with disabilities nor students of color with
disabilities were more likely to be suspended compared to white students.* Therefore, similar to
other studies, the researchers found that after controlling for poverty, prior behaviors, and school-

181 U.S. Dep’t of Education, Office for Civil Rights, “Civil Rights Data Collection, Data Snapshot: School
Discipline,” supra note 7.

182 ) atinx is a gender-neutral or non-gender binary term referring to a person of Latin American descent. The term is
often used as an alternative to Latino or Latina.

183 Tony Fabelo, Michael Thompson, Martha Plotkin, Dottie Carmichael, Miner Marchbanks 111, & Eric Booth,
Breaking Schools’ Rules: A Statewide Study of How School Discipline Relates to Students’ Success and Juvenile
Justice Involvement, Justice Center The Council of State Governments & Public Policy Research Institute, July
2011, 41-43, https://csgjusticecenter.org/wp-content/uploads/2012/08/Breaking_Schools_Rules Report_Final.pdf.
184 Ibid., Executive Summary.

185 1bid., 46.

186 1pid., 45.

187 1bid., 48.

188 paul Morgan, Professor of Education at Pennsylvania State University, Briefing Transcript pp. 109-10; see also,
Paul Morgan, George Farkas, Marianne Hillemeier, Yangyang Wang, Zoe Mandel, Christopher DelJarrett, & Steve
Maczuga, “Are students with disabilities suspended more frequently than otherwise similar students without
disabilities?”” Journal of School Psychology, vol. 72, Feb. 2019,
https://www.sciencedirect.com/science/article/pii/S0022440518301171?via%3Dihub.
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effects, there was evidence that black students were being disproportionately targeted in
disciplinary actions.®

Data further suggest that socioeconomic factors also play a large role in determining the type of
discipline a student is likely to receive. A study conducted by The Civil Rights Project at UCLA
found that suspension rates in 18 urban middle school districts were double the national average,
with 11 of these schools suspending more than a third of their black male students.'® Jim St.
Germain, co-founder of Preparing Leaders of Tomorrow (PLOT), argues that “Kids from suburban
white America—they don’t get arrested for cursing out a teacher, throwing a book . . . these are
the things they go to the counselor for;” whereas, black, Latinx, and Native American students
face harsh disciplinary actions for similar infractions.%!

The School-to-Prison Pipeline

Empirical studies over the past decade have shown clear connections between school discipline
policies, the rise of zero tolerance approaches, and the school-to-prison pipeline; and these
connections have been especially apparent for students of color.1% While the focus of this report
centers on how school discipline affects students of color with disabilities, this section presents
both intersectional data and race data to build upon the existing education research to show how
these policies negatively affect students of color with disabilities’ educational attainment.

Nationally, at least 73 percent of youth with emotional disabilities who drop out of school are
arrested within five years of leaving school.'®® Based on federal data, in 201112, researchers

189 1bid., 110.

190 Daniel Losen and Russell Skiba, Suspended Education: Urban Middle Schools in Crisis, Southern Poverty Law
Center, 2010, at 5-7, https://www.splcenter.org/sites/default/files/Suspended Education.pdf.

191 Tierney Sneed, “School Resource Officers: Safety Priority or Part of the Problem?” U.S. News, Jan. 30, 2015,
https://www.usnews.com/news/articles/2015/01/30/are-school-resource-officers-part-of-the-school-to-prison-
pipeline-problem.

192 See, e.g., U.S. Dep’t of Education, Civil Rights Data Collection Data Snapshot: School Discipline, supra note 7;
Russell Skiba, Robert Michael, Abra Carroll Nardo, & Reece Peterson, “The Color of Discipline: Sources of Racial
and Gender Disproportionality in School Punishment,” 2002, vol. 34, no. 4,
http://www.indiana.edu/~equity/docs/ColorofDiscipline2002.pdf; Russell Skiba, Robert Horner, Choong-Geun, M.
Karega Rausch, Seth May, & Tary Tobin, “Race is Not Neutral: A National Investigation of African American and
Latino Disproportionality in School Discipline,” School Psychology Review, 2011, vol. 40, no. 1; Johanna Wald and
Daniel Losen, Out of Sight: The Journey through the School-to-Prison Pipeling, Invisible Children in the Society
and its Schools, 3d ed. (New York: Routledge, 2006); Edward Smith and Shaun Harper, Disproportionate Impact of
K-12 School Suspension and Expulsion on Black Students in Southern States, Center for the Study of Race and
Equity in Education, University of Pennsylvania, 2015, https://web-
app.usc.edu/web/rossier/publications/231/Smith%20and%20Harper%20(2015)-573.pdf.

193 See, e.g., Martha Thurlow, Mary Sinclair, and David Johnson, Students with Disabilities who Drop Out of
School—Implications for Policy and Practice, National Center on Secondary Education and Transition, Issue Brief
1, 2002, 3.
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found that black students with disabilities constituted 19 percent of all students with disabilities,
but were over-represented as 50 percent of students with disabilities in correctional facilities.%
Further, studies have shown that upon release from these institutions, confinement can have
ongoing serious negative consequences—academically, psychologically, and emotionally—for
adolescents, their families, and their communities.®

In combination with increasingly harsh discipline policies that involve the criminal justice system,
disparities in school discipline rates have led some scholars to describe the effect and the
cumulative impact of zero tolerance policies as “the prison track” and the “school-to-prison
pipeline.”1% These terms refer to how education policies implemented over the past several
decades have worked to remove students from schools and funnel them onto a one-way path
toward prison.t%” “[B]ehavior that once led to a trip to the principal’s office and detention, such as
school uniform violations, profanity and ‘talking back,” now often leads to suspension, expulsion,
and/or arrest.”1% These decisions by school officials have far-reaching effects. For instance, in a
study by The Council of State Governments Justice Center, researchers found that after controlling
for campus demographics and individual student characteristics, being suspended or expelled
made a student nearly three times more likely to come into contact with the juvenile justice system
within the next year.1%
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http://www.asanet.org/sites/default/files/savvy/journals/soe/Jan13SOEFeature.pdf; Libby Nelson and Dara Lind,
“The school-to-prison pipeline, explained,” Vox, Oct. 27, 2015, https://www.vox.com/2015/2/24/8101289/school-
discipline-race; Sean Nicholson-Crotty, Zachary Birchmeier, David Valentine, “Exploring the Impact of School
Discipline on Racial Disproportion in the Juvenile Justice System,” Social Science Quarterly, vol. 90, no. 4 (2009),
at 1003-18.
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and Educational Fund, Dismantling the School-to-Prison Pipeline, 2013, https://www.naacpldf.org/wp-
content/uploads/Dismantling_the School to Prison_Pipeline-3.pdf; National Council on Disability, Breaking the
School-to-Prison Pipeline for Students with Disabilities, June 18, 2015,
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In addition to the direct student impact resulting from exclusionary school discipline, researchers
argue that strict school discipline practices have shifted public attitudes and public policies
regarding juvenile misconduct over the past two decades. Since the early 1990s, states have passed
laws making it easier to try juveniles as adults and increased sanctions against youths for a variety
of offenses.?® For instance, students in Missouri can be charged with felony assault (or
“harassment”) for engaging in a fight or bullying a fellow classmate, and due to Missouri’s
mandatory reporting laws, school officials have to report these incidents to the police.?°* While

200 5ee The Sentencing Project, The Lives of Juvenile Lifers: Findings from a National Survey, 2012, 6 (reporting
that “[b]y the mid-1990s, every state had passed laws that either allowed or mandated that teenagers be tried as
adults under certain circumstances,” which caused “a steep rise in the number of teens who were sentenced to life
without the possibility of parole during the mid-1990s”), https://sentencingproject.org/wp-
content/uploads/2016/01/The-Lives-of-Juvenile-Lifers.pdf; U.S. Dep’t of Justice, Trying Juveniles as Adults: An
Analysis of State Transfer Laws and Reporting, 2011, 1 (“In the 1980s and 1990s, legislatures in nearly every state
expanded transfer laws that allowed or required the prosecution of juveniles in adult criminal courts.”),
https://www.ncjrs.gov/pdffiles1/ojjdp/232434.pdf; David Osher, Mary Quinn, Jeffrey Poirier, and Robert Rutherford
“Deconstructing the Pipeline: Using Efficacy, Effectiveness, and Cost-Benefit Data to Reduce Minority Youth
Incarceration,” News Directions for Youth Development, vol. 2003, issue 99 (2003), at 94,
https://onlinelibrary.wiley.com/doi/pdf/10.1002/yd.56.

Since 2000, other states have expanded juvenile court jurisdiction to include juveniles aged 17 and younger, but
some states still prosecute juveniles aged 16 or 17 (or both) in adult criminal courts, depending on the offense. See
Justice Policy Institute, Raising the Age: Shifting to a Safer and More Effective Juvenile Justice System, 2017, 6-7,
http://www.justicepolicy.org/uploads/justicepolicy/documents/raisetheage.fullreport.pdf (“[O]ver the past ten years,
half of the states that once saw all 16- and/or 17-year-olds excluded from juvenile court based solely on their age
changed their laws. Now, unless a young person is charged with or convicted of the most serious behavior, it is
presumed that most youth who touch the justice system will fall under the jurisdiction of the juvenile justice system.
Since 2007, Connecticut, Illinois, Louisiana, Massachusetts, Mississippi, New Hampshire, and South Carolina have
all passed laws to “raise the age” so that most young people will be in the juvenile justice system—not the adult
justice system. Two states (Louisiana and South Carolina) passed raise the age laws just in 2016. This leaves the
fewest number of states—seven—in several decades that set the age of criminal responsibility lower than age 18
[and there were bills filed for changes in those states as well]. . . . During this past decade when seven states raised
the age, the number of young people excluded from the juvenile justice system solely because of their age was cut in
half.””)

201 Mo. REV. STAT. 88 565.090 (felony), 565.091 (misdemeanor). As of January 1, 2017, felony harassment in
Missouri involves a person who “without good cause, engages in any act with the purpose to cause emotional
distress to another person, and such act does cause such person to suffer emotional distress.” Misdemeanor
harassment is committed if a person “without good cause, engages in any act with the purpose to cause emotional
distress to another person.” Missouri criminal statutes define “emotional distress” as something markedly greater
than the level of uneasiness, nervousness, unhappiness, or the like which are commonly experienced in day-to-day
living.” Mo. REV. STAT. § 565.002(7). However, under a law that will take effect on January 1, 2021, Missouri will
raise the age of juvenile court jurisdiction from 16 to 17 (defining “[a]dult” as “a person eighteen years of age or
older” and “[c]hild” as “any person under eighteen years of age. . . .”), unlike Michigan and Texas, where the court
only has jurisdiction over a youth through age 16. See S.B. 793, 99th Gen. Assemb., 2d Reg. Sess. (Mo. 2018),
https://custom.statenet.com/public/resources.cgi?id=I1D:bill:M02018000S793&cig=ncsl53&client md=234eb88466
1872881e9cdc2abb60faec&mode=current_text. For discussion, see, e.g., Carl D. Kinsky, Fighting Words,
Substantial Overbreadth and Missouri’s New Harassment Crimes, 73 J. MO. B. 252 (Sept.—Oct. 2017); see also
Alejandra Matos, “In Missouri, students who bully could be charged with a felony,” Washington Post, Jan. 6, 2017,
https://www.washingtonpost.com/local/education/in-missouri-students-who-bully-could-be-charged-with-a-
felony/2017/01/06/0e71f17e-d1e2-11e6-945a-76f692399dd5_story.html?utm_term=.66836c558ea6; Michele
Moyer, Schoolyard Felons: Missouri’s New Criminal Code and Its Impact on Schools, 82 Mo. L. REV. 1213 (2017),
http://law.missouri.edu/lawreview/files/2018/03/11.-Moyer.pdf; Terra Hall, “New Missouri law makes bullying,
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school officials state that incidents such as fighting, harassment, and bullying should be treated
seriously, involving law enforcement for every incident is not necessarily a helpful response due
to troubling connections between education policies and the criminal justice system.?%? Some of
these effects can be seen in the stark increase in juvenile court cases; for instance, nationally,
between 1960 and 2015, juvenile court delinquency caseloads increased by 118 percent?® and
caseloads of the juvenile justice system increased by over half a million in the last 20 years.?%
While caseloads do not necessarily reflect a youth being adjudicated delinquent (i.e., convicted),
these numbers indicate a trend in increasing prosecution of youth behaviors. However, since
peaking in the mid-°90s, there has been an overall decline in delinquency cases; in 2015, they
dropped to 884,900.2% Similarly, the number of youth sent to juvenile facilities has also been
decreasing since the late-‘90s; in 2015, that number dropped to 31,487.2%

The demographics of the juvenile justice system and adult prison populations also suggest a strong
relationship between disciplinary policies and the school-to-prison pipeline. For instance, the
majority (70 percent) of inmates have not completed high school.?%” Nearly half of all students
who enter residential juvenile justice facilities have academic achievement levels that are below

fighting in school a felony,” KSHB News, Jan. 10, 2017, https://www.kshb.com/thenow/new-missouri-law-makes-
bullying-fighting-in-school-a-felony. Missouri’s mandatory reporting law for schools applies to harassment, MO.
REV. STAT. § 160.261(2)(24).
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http://law.missouri.edu/lawreview/files/2018/03/11.-Moyer.pdf; Terra Hall, “New Missouri law makes bullying,
fighting in school a felony,” KSHB News, Jan. 10, 2017, https://www.kshb.com/thenow/new-missouri-law-makes-
bullying-fighting-in-school-a-felony.
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Justice, 2015, 6.

206 The Sentencing Project, “Fact Sheet: Trends in U.S. Corrections,” June 2018, 6 (citing Office of Juvenile Justice
and Delinquency Prevention and Bureau of Justice Statistics data), https://sentencingproject.org/wp-
content/uploads/2016/01/Trends-in-US-Corrections.pdf. It is also important to note that scholars have found that the
“vast majority of youth who cycle through the juvenile justice system [] will not be placed in a detention facility.
Instead, most youth are placed on probation, ordered to pay restitution, or given other consequences. As a result, it is
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the grade equivalent for their ages.?%® Many incarcerated youth are marginally literate or illiterate
and have already experienced academic failure at some point in their educational careers.?%
Seventy-five percent of youth under the age of 18 who have been sentenced to adult prisons have
not completed the 10th grade.?°

The rates are even more striking when looking at the population of youth with disabilities within
the general juvenile justice population, where 70 percent have been identified as having learning
disabilities and 33 percent have a reading level below the 4th grade level.?*! Youth and adolescents
in the juvenile justice system are identified as eligible for special education services at three to
seven times the rate of similarly aged peers outside the system. 2

Another trend showing why the impact might be harsher for students of color with disabilities is
that while the overall number of youth committed to juvenile facilities has been declining, youth
of color are still disproportionately confined in juvenile facilities—and are more likely to have
harsher sentences than their white peers.?'2 For instance, black juveniles represent only 15 percent
of the general juvenile population,?** but about 40 percent of all confined juveniles.?'® By contrast,
white juveniles represent 56 percent of the general juvenile population,?® but only about 30
percent of all confined juveniles.?!” Overall, more than two thirds (68 percent) of juveniles placed
in correctional settings are youth of color.?!®

Thousands of youth, including students of color with disabilities, are transferred into adult
correctional facilities every year and forced to serve their sentences housed in adult prisons and
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Prevention, 2001, https://archive.org/details/abandonedinbackrOOcoal.

211 1bid.; Mary Quinn, Robert Rutherford, Peter Leone, David Osher, and Jeffrey Poirer, “Youth with Disabilities in
Juvenile Corrections: A National Survey,” Exceptional Children, vol. 71, no. 3 (2005), 339-45.
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Justice and Child Welfare Systems, Center for Juvenile Justice Reform, 2012.
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jails.?1® Youth constitute 1,200 of the 1.5 million people housed in federal and state prisons in the
U.S. Nearly 200,000 juveniles enter the adult justice system each year, typically for non-violent
crimes.??? These youth not only lose out on the educational and psychological services available
in juvenile detention facilities, but they are much more likely to suffer sexual abuse and violence
by other inmates and prison staff.??! In a 2009 report, the National Prison Rape Elimination
Commission found that “more than any other group of incarcerated persons, youth incarcerated
with adults are probably at the highest risk of sexual abuse.”??? According to a 2014 report by the
National Center for Juvenile Justice and the Office of Juvenile Justice and Delinquency
Prevention, 20 percent of juvenile facilities stated they were overcapacity.?? These facilities held
more than 12,000 residents, the vast majority of whom were under 21 years old.?** Reports have
found that overcrowding can lead to increased suicidal behavior, stress-related illnesses, and
psychiatric problems. Even without overcrowding issues, youth in confinement have been shown
to have trouble developing proper social-emotional skills, such as self-control and conflict
resolution, which difficulty may increase the likelihood of recidivism after release.??®

Policing in Schools

The implementation of zero tolerance or a “no-nonsense” approach to disruptive behavior has not
only led to an increase in tougher disciplinary actions and policies, but also has led to an increased
presence of law enforcement in many schools.??® This trend may also fuel the disparate impacts on
students of color with disabilities discussed above.??’

A growing number of school districts employ full-time police officers known as school resource
officers (SROs),?? or they utilize local law enforcement to patrol schools. These officers may be
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220 Carmen Daugherty, Zero Tolerance: How States Comply with PREA’s Youthful Inmate Standard, Campaign for
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assigned to specific public schools to help in preventing or addressing crime and disorder, or in
serving as a safety expert, mentor, educator, and liaison to community resources.??® Advocates for
SROs state that these officers help build better relationships between law enforcement and the
people they serve, particularly with communities of color and low-income families.?3® However,
critics argue that this heightened presence adds to the tension these communities already
experience.?%

Traditionally, local police agencies provided officers’ services to school districts—but over the
years, assigning police officers to schools on a full-time basis has become increasingly
widespread.?*? In a national survey of schools, researchers found that few (3.7 percent) school
principals stated that they began their SRO program due to the level of violence in the school;
rather, approximately one-quarter (24.5 percent) reported that the primary reason was due to the
national media attention on school violence.?® In fact, national data show that incidents of school
violence are not typically the driver of these policies.?** In contrast, one-quarter (23.5 percent) of

or agency to work in collaboration with schools and community-based organizations—(A) to address crime and
disorder problems, gangs, and drug activities affecting or occurring in or around an elementary or secondary school;
(B) to develop or expand crime prevention efforts for students; (C) to educate likely school-age victims in crime
prevention and safety; (D) to develop or expand community justice initiatives for students; (E) to train students in
conflict resolution, restorative justice, and crime awareness; (F) to assist in the identification of physical changes in
the environment that may reduce crime in or around the school; and (G) to assist in developing school policy that
addresses crime and to recommend procedural changes.” See generally Elizabeth A. Shaver and Janet R. Decker,
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UTAH L. REV. 229, 233 (2017); Nathan James and Gail McCallion, School Resource Officers: Law Enforcement
Officers in Schools, Congressional Research Service, 2013, https://fas.org/sgp/crs/misc/R43126.pdf.
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Program: 2008/2009 Evaluation, 2009, http://www.torontopolice.on.ca/media/text/20091118-
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law enforcement stated that school disorder issues (e.g., rowdiness, vandalism) were the primary
reason an SRO was assigned to a particular school.?3®

According to a 2013 Congressional Research Service report, between 1997 and 2003, the number
of full-time SROs employed by local law enforcement agencies rose, then it decreased slightly in
2007.2% Yet there were still approximately 6,700 more police officers or sheriffs’ deputies
assigned to work as SROs in 2007 than 1997, or approximately 800 fewer than the peak in 2003.2%
The report also found that a greater proportion of high schools, inner-city schools, and schools
with 1,000 or more students reported having school resource officers.?*® According to the Anti-
Defamation League (ADL), in 2009, approximately 68 percent of students reported the presence
of security guards and/or police officers in their schools, compared to only one percent of
principals reporting police presence in schools in 1975.2%

During the 2015-16 school year, there were more than 82,000 SROs working full- or part-time at
43 percent of public schools nationwide.?*° According to the federal Civil Rights Data Collection,
24 percent of elementary schools (grades K—6, excluding justice facilities), 42 percent of high
schools (grades 9-12, excluding justice facilities), and 51 percent of high schools with high black
and Latinx student enrollment have sworn law enforcement officers.?* Moreover, while there is
only a slight but significant difference between the numbers of officers in urban compared to
suburban areas, there is a great variation based on the race and socioeconomic status of the student
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body.?4? Schools where at least half of the student population is nonwhite, as well as high-poverty
schools (i.e., where at least 75 percent of students are eligible for free or reduced-price lunches),
have the highest percentages of law enforcement officers on campus.?4

Professor Matthew Theriot found that even after controlling for socioeconomic status and poverty
levels, schools with more school resource officers had higher arrest rates for subjective offenses?#
such as “disorderly conduct” than other schools, which suggests that officers may be criminalizing
normal adolescent misbehavior (see figure 3).2® Theriot found that the presence of an SRO
significantly and dramatically increased the possibility of an arrest both with and without
controlling for school poverty rate (by 402.3 percent and 128.2 percent per 100 students,
respectively).?4® These data show that students who attended schools with at least one SRO were
almost five times as likely to face a criminal charge for “disorderly conduct.”?*
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245 The study examined the effect of SROs on school-based arrest rates by comparing arrest rates at thirteen schools
that had SROs and fifteen schools without SROs in the same school district over three consecutive academic years.
See Matthew Theriot, “School resource officers and the criminalization of student behavior,” Journal of Criminal
Justice, vol. 37 (2009), 280-87.
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Figure 3: School Resource Officers and Arrests
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Source: Matthew Theriot, “School resource officers and the criminalization of student behavior,”
Journal of Criminal Justice, 31, 2009, 208-287. Chart created by USCCR staff.

Research shows that schools with SROs were more likely to report that schools were patrolled,
inspections were conducted, leads to possible criminal activity were investigated, and students
were arrested.?*® Schools with SRO programs were also more likely to work closely with law
enforcement to ensure that emergency plans were in place and that officers advised and mentored
students.?*® And while some school resource officers are participating in activities that might
contribute to safer schools, findings do not indicate whether these programs reduce school
violence.?%

Proponents of heightened officer presence in schools argue that efforts to reduce punitive
discipline in schools (e.g., suspensions, expulsions, arrests) and to reduce the number of officers

248 See James and McCallion, School Resource Officers: Law Enforcement Officers in Schools, supra note 228, at 8-
9; Gary Zhang, “The Effects of a School Policing Program on Crime, Discipline, and Disorder: A Quasi-
Experimental Evaluation,” American Journal of Criminal Justice (2018), 3,
https://www.researchgate.net/publication/324653619 The Effects_of a_School_Policing_Program_on_Crime_Disc
ipline_and_Disorder_A_Quasi-Experimental_Evaluation. https://www.researchgate.net/publication/324653619.

24 Travis and Coon, The Role of Law Enforcement in Public School Safety: A National Survey, supra note 233, at
49-53,

250 5ee Discussion and Sources cited at infra notes 263-71.
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are making schools less safe and making teaching and learning more difficult.?>! Representative
C.A. Dutch Ruppersberger, who represents Maryland’s Second District in the U.S. House of
Representatives, argues that SROs should be in every school across the country.?? He contends
that it is impossible to expect officers to prevent every shooting, but that they serve an important
role in providing safety and supporting a safer learning environment.?>® There is not much
empirical evidence to support these claims, however.

Much of the existing research on the effectiveness of SRO programs is limited and produces mixed
results about whether these programs reduce school violence.?®* According to the 2013
Congressional Research Service report, there were no studies that utilized sufficient
methodological rigor to conclusively determine the effect of school resource officers on school
safety.?>> And researchers have struggled to determine if the decline in school violence and crime
is due to the presence of SROs and other security measures—or if this trend reflects a concurrent
overall decrease of crime in the U.S.2%

Another reason that evaluating the effectiveness of SRO programs (in terms of reducing violence
and increasing school safety) is difficult is because available studies show mixed results. Some
studies show a reduction of crime and improvement in safety,?” while others show no change.?®
Further, the studies that report positive changes from SRO programs too often rely solely on
participants’ perceptions of the effectiveness of the program rather than on objective measures.?>®
Other studies struggle with methodological issues, such as failing to isolate incidents of crime and
violence, thereby making it impossible to determine if positive outcomes are the result of SROs or
the result of other factors occurring in schools.?®® A 2011 study by Na and Gottfredson of a

251 Families for Excellent Schools, Safery Last: New York City’s Public Schools Are More Dangerous than Ever,
2016, http://www.familiesforexcellentschools.org/wp-content/uploads/2016/02/FESNY _School-Safety-

Report 02_18 2016.pdf.

252 Representative C.A. Dutch Ruppersberger, “School resource officers can help prevent shootings,” Baltimore Sun,
Feb. 16, 2018, http://www.baltimoresun.com/news/opinion/readersrespond/bs-ed-rr-police-shootings-letter-
20180216-story.html.
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25 James and McCallion, School Resource Officers: Law Enforcement Officers in Schools, supra note 228.

26 Joanne Zalatoris, “Helpful or Harmful: The Role of School Resource Officers,” New America, 2015,
https://www.newamerica.org/education-policy/edcentral/school-resource-officers/; see also FBI: UCR, Crime in the
United States, https://ucr.fbi.gov/ucr-publications (annual reports show that the violent crime rate fell 48 percent
between 1993 and 2016); FBI, Crime in the United States:1990-2009,

https://www2.fbi.gov/ucr/cius2009/data/table 01.html.

257 Ida M. Johnson, “School Violence: The Effectiveness of a School Resource Officer Program in a Southern City,”
Journal of Criminal Justice, vol. 27 no. 2 (1999), at 173-92; Editorial, “The Principal’s Office First,” New York
Times, Jan. 4, 2009, https://www.nytimes.com/2009/01/05/opinion/05mon3.html?_r=0.

258 Arrick Jackson, “Police-school Resource Officers’ and Students’ Perception of the Police and Offending,”
Policing: An International Journal of Police Strategies and Management, vol. 25, no. 3 (2002), at 631-50.

259 Barbara Raymond, “Assigning Police Officers to Schools,” supra note 232 at 8.
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nationally representative sample of U.S. public schools utilized reports of actual crime rather than
perceptions of the effectiveness of SROs, and found that adding SROs to schools did not lower the
number of reported serious violent, non-serious violent, or property crimes.?! They also found
that schools that added SROs had a higher number of reported weapon and drug offenses after
increasing the presence of the SROs.?%?

Critics of the expanded use of SROs in public schools raise the concern that “the initial point of
contact between a student and a police officer has the potential to define that student’s social and
educational future.”?®3 Federal data show that in the 2011-12 school year, black students with
disabilities accounted for 7.8 percent of the total number of school-related arrests and 6.4 percent
of student referrals to law enforcement, but accounted for 2.3 percent of the total U.S. student
population.?®* In the 2015-16 academic year, among students with disabilities, black students
accounted for 17.2 percent of the population, but 33.1 percent of students with disabilities who
were referred to police.?%® Similarly, multiracial students accounted for 4.7 percent of students with
disabilities who were referred to police, yet made up 1.3 percent of enrolled students with
disabilities.

Cara McClellan, Skadden Fellow at the NAACP Legal Defense Fund, testified to the
Commission’s Maryland State Advisory Committee that more police officers in schools have not
made Maryland schools safer, and cited evidence of stark racial disparities regarding SROs.2%¢
McClellan stated that Baltimore City Public Schools is the only school district in the state that
employs its own school police force, and in 2017, $7 million of the school budget was spent on

261 Chongmin Na and Denise Gottfredson, “Police Officers in Schools: Effects on School Crime and the Processing
of Offending Behaviors,” Justice Quarterly, 2011, 8,

https://ccjs.umd.edu/sites/ccjs.umd.edu/files/pubs/ COMPLIANT3%20-
%20Police%200fficers%20in%20Schools.pdf.

262 |bid., 22.

263 Amanda Merkwae, Schooling the Police: Race, Disability, and the Conduct of School Resource Officers, supra
note 206 at 149 (citing to similar statements in the published concurrence to Hawker v. Sandy City Corp., 774 F.3d
1243, 1243-44 (10th Cir. 2014) (Lucero, J., concurring) (“[ The] facts [in this case] compel me to comment on the
potential future consequences to the child and the . . . broader phenomenon it unfortunately represents. The criminal
punishment of young schoolchildren leaves permanent scars and unresolved anger, and its far-reaching impact on
the abilities of these children to lead future prosperous and productive lives should be a matter of grave concern for
us all.”). Judge Lucero also commented in Hawker on the absurdity of trends in the jurisprudence to treat children
who have committed minor offenses like hardened criminals. Hawker, 774 F.3d at 1243-44 (Lucero, J., concurring).
He wrote, “It is time for a change in our jurisprudence that would deal with petty crimes by minors in a more
enlightened fashion. . . . Focusing narrowly on the legal standards applicable in this case renders it too easy to
overlook the obvious question: Why are we arresting nine-year-old schoolchildren?” Id.

264 See Amanda Merkwae, Schooling the Police: Race, Disability, and the Conduct of School Resource Officers,
supra note 206 at 157 (citing U.S. Dep’t of Education, CRDC data, 2011-12).

265 See U.S. Dep’t of Education, CRDC 2015-16 data, percentages are based on USCCR staff calculations.

266 Cara McClellan, Skadden Fellow at the NAACP Legal Defense Fund, Maryland State Advisory Committee to the
U.S. Commission on Civil Rights, testimony, Briefing Transcript pp. 74.
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school police compared to other programs such as counseling and guidance which received
$270,000.26” McClellan stated that:

As of March 2017, 100 percent of students arrested during the 2016—2017 school
year were black. Even though black students only comprise 81 percent of the
student population. 17 of the 85 school-based arrests were for black girls. And then
when you look at school-based referrals to the juvenile justice system[,] there were
156 school-based referrals, 149 of those were for black students. And girls and boys
were about equally represented; 80 of the school-based referrals were for boys and
76 were for girls. [And] [a]ccording to a study by Youth Resources|,] 48 percent of
students say school police use excessive force.?%8

And Baltimore is not isolated. In March 2015, when the Justice Department (DOJ) reported
findings following a civil rights investigation against the police department in Ferguson, Missouri,
they cited several examples of officers using excessive force against black students. The report
stated that investigators found examples of “police action that is unreasonable for a school
environment” among SROs.%5°

In a study examining three national surveys investigating the role of security and SROs on
discipline rates, Tim Servoss and Jeremy Finn argue that in high-security schools—including those
where SROs or security guards who are not affiliated with police agencies are present—
punishments for misbehavior are overall harsher.?’? They posit that “a lot of people who hear about
disproportionate suspensions will argue that the disparity is appropriate because misbehavior is
disproportionate in the same way,” while the data suggest otherwise.?’! After the researchers
controlled for individual students’ misbehavior and other school characteristics, they found that
black students were nearly twice as likely to be suspended and Latinx students were approximately
1.5 times as likely to be suspended compared to white students.?’? Further, these data showed that
disproportionate discipline rates between black and white students were even higher in schools
with increased security measures, and nearly two-thirds of black students were attending schools

267 |bid., 77-78.

268 |bid., 78-79.

269 .S. Dep’t of Justice, Civil Rights Division, Findings Letter, Investigation of Ferguson Police Department, 2015,
at 37, https://www.justice.gov/sites/default/files/crt/legacy/2015/03/04/ferguson_findings_3-4-15.pdf.

270 Jeremy D. Finn and Timothy J. Servoss, “Misbehavior, Suspensions, and Security Measures in High School:
Racial/Ethnic and Gender Differences,” Journal of Applied Research on Children: Informing Policy for Children at
Risk,” vol. 5, no. 2 (2014).

271 Sneed, “School Resource Officers: Safety Priority or Part of the Problem?” supra note 191.

272 Jeremy D. Finn and Timothy J. Servoss, “Misbehavior, Suspensions, and Security Measures in High School:
Racial/Ethnic and Gender Differences,” supra note 270.
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in the highest third in terms of security levels. They concluded that: “suspension levels are worse
for black kids who go to high-security schools, and most black kids go to high-security schools.”?"3

Some advocates argue that one reason for a rise in student interactions with law enforcement is
that many high-security schools do not have school counselors or other school guidance personnel
on staff. Research suggests that disciplinary issues and infractions could be compounded when
resources are diverted from guidance counselors, whose presence has been shown to help reduce
disciplinary incidents and also raise overall academic achievement.?’* Over a million students
attend public schools that have an on-site law enforcement officer, but not a school counselor. By
the 2015-16 academic year, schools reported employing more than 27,000 SROs, compared to
23,000 social workers.?”> And students of color are roughly between 20 and 40 percent more likely
to be among the students lacking basic access to a school counselor.?

In an investigation of the ten largest public school districts,?’” investigative journalists found that
four (New York City, Chicago, Miami-Dade, and Houston) have far more SROs and police than
school counselors.?”® New York City—the largest public school system—has approximately six
officers and three counselors for every 1,000 students.?’® Houston provides only one counselor for
every 1,175 students, compared to one security officer for every 785 students.?®® None of the
largest ten school districts meet the American School Counselor Association’s recommendation
of one counselor for every 250 students.?®* However, six of the top ten districts had lower ratios

213 Sneed, “School Resource Officers: Safety Priority or Part of the Problem?” supra note 191.

214 Scott Carrell and Susan Carrell, “Do Lower Student to Counselor Ratios Reduce School Disciplinary Problems?”
Contributions to Economic Analysis & Policy, vol. 5, no. 1 (2006).

275 ACLU, “Race, Discipline, and Safety at U.S. Public Schools,” (citing CRDC statistics),
https://www.aclu.org/issues/juvenile-justice/school-prison-pipeline/race-discipline-and-safety-us-public-
schools?redirect=schooldiscipline (last accessed Nov. 5, 2018).

276 UJ.S. Dep’t of Education, Office for Civil Rights, 2013-2014 Civil Rights Data Collection Report: A First Look,
supra note 21.

277 The 10 largest public school districts (in order of student enrollment) are: New Y ork City Dep’t of Education,
Los Angeles Unified School District, Chicago Public Schools, Clark County, Nevada School District, Miami-Dade
County, Florida Public Schools, Broward County, Florida Public Schools, Houston Independent School District,
Hillsborough County, Florida Public Schools, Orange County, Florida Public Schools, and Hawaii Public Schools.
Matt Barnum, “Exclusive—Data Shows 3 of the 5 Biggest School Districts Hire More Security Officers Than
Counselors,” The 74, March 27, 2016, https://www.the74million.org/article/exclusive-data-shows-3-of-the-5-
biggest-school-districts-hire-more-security-officers-than-counselors/.
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219 Carimah Townes, “There Are More Officers Than Counselors In the Largest Public School Districts,” Think
Progress, March 28, 2016 (citing data from Barnum, “Exclusive—Data Shows 3 of the 5 Biggest School Districts
Hire More Security Officers Than Counselors,” supra note 277), https://thinkprogress.org/there-are-more-officers-
than-counselors-in-the-largest-public-school-districts-57af05880c25/.
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281 |n the 2015-16 school year, nationally there was a student-to-counselor ratio of 444:1, which suggests that
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Discipline, and Safety at U.S. Public Schools,” supra note 275. See also National Association for College
Admission Counseling and the American School Counselor Association, State-by-State Student-to-Counselor Ratio
Report, 2014-15, at 1, https://www.schoolcounselor.org/asca/media/asca/Publications/ratioreport.pdf; Barnum,




CHAPTER 1: SCHOOL DISCIPLINE POLICIES

than the national average, (which is approximately two school counselors per 1,000 students,) in
the 2013-14 academic year.?®? Furthermore, students of color make up the majority of the student
population in the ten largest school districts in the U.S., and many come from lower socioeconomic
backgrounds; these students are the most likely to benefit from school counselors.?®? Lastly, school
counselors have been shown to improve school safety and boost student achievement.?84 Dennis
Parker, then-director of the ACLU’s racial justice program, argued that the high ratio of SROs
compared to counselors “reflect[s] an approach to school discipline and school safety that is
ultimately counterproductive.”?8

Comparing the likelihood of students enrolled in schools with officers versus counselors, data
show that during the 2013-14 school year compared to white students, Latinx students were 1.4
times as likely to attend a school with a Sworn Law Enforcement Officer (SLEO),?% but not a
counselor; Asian students were 1.3 times as likely; black students were 1.2 times as likely.?8” And
white students are the most likely to attend schools with counselors, but not police.?3 This lack of
counselors is significant because school counselors “are crucial to helping students—particularly
low-income students—develop social-emotional skills, secure financial aid, and gain access to
higher education.”2

“Exclusive—Data Shows 3 of the 5 Biggest School Districts Hire More Security Officers Than Counselors,” supra
note 277.

282 The national average for that year was 2 counselors per 1,000 students (.002). New York, New York; Chicago,
Illinois; Clark County, Nevada; Miami-Dade, Florida; Hillsborough County, Florida; and Hawaii Public Schools all
had lower student to counselor ratios than the national average for that year. New York: 2,850/984,130 (.0029),
Chicago: 733/336,138 (.0022); Clark: 659/320,400 (.0021); Miami: 743/290,902 (.0026); Hillsborough:
445/194,317 (.0023); Hawaii: 621/169,987 (.0037). See Barnum, “Exclusive—Data Shows 3 of the 5 Biggest School
Districts Hire More Security Officers Than Counselors,” supra note 277.

283 American Counseling Association, “Effectiveness of School Counseling,” 2007, 1-2,
https://wvde.state.wv.us/counselors/administrators/Effectiveness+of+School+Counseling.pdf; Barnum,
“Exclusive—Data Shows 3 of the 5 Biggest School Districts Hire More Security Officers than Counselors,” supra
note 277.

284 Scott Carrell and Susan Carrell, “Do Lower Student to Counselor Ratios Reduce School Disciplinary Problems?”
supra note 274 at 1.

285 Barnum, “Exclusive—Data Shows 3 of the 5 Biggest School Districts Hire More Security Officers than
Counselors,” supra note 277.

286 According to the U.S. Dep’t of Education a SLEO is a “career law enforcement officer, with arrest authority. A
sworn law enforcement officer may be considered a school resource officer (who is assigned to work at a school in
collaboration with school and community-based organizations). A sworn law enforcement officer may be employed
by any entity (e.g., police department, school district or school).” See U.S. Dep’t of Education, Office for Civil
Rights, 2013-2014 Civil Rights Data Collection, A First Look, supra note 21, at 12.

287 See U.S. Dep’t of Education, Office for Civil Rights, 2013-2014 Civil Rights Data Collection, A First Look,
supra note 21, at 9.

288 Sandra Black, Laura Giuliano, Ayushi Narayan, “Civil Rights Data Show More Work is Needed to Reduce
Inequities in K-12 Schools,” White House Blog, Oct. 9, 2016.

289 Evie Blad, “Schools with Police but No School Counselors: A Closer Look,” Education Week, Dec. 9, 2016,
http://blogs.edweek.org/edweek/rulesforengagement/2016/12/black_hispanic_students_more_likely to attend scho
ols_with_police_but_no_counselors.html.
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Much of the research suggests that increased security personnel does little to improve overall
school climate.?®® Unsurprisingly, students attending schools with SRO programs had significantly
more interactions with law enforcement compared to schools without assigned officers.?%!
Research shows that there is a growing trend among school districts across the U.S. toward using
law enforcement and arrests for students’ misbehavior that previously would have been referred
to school administrators. For instance, in Philadelphia County, Pennsylvania, school arrests rose
34 percent, from 1,632 during the 1999-2000 academic year to 2,194 three years later.?®> And
during a single year in Houston, Texas, school police arrested 4,002 students; nearly half of these
arrests were for minor offenses, such as “disruption” or “disorderly conduct.”?*® According to a
report by the Justice Policy Institute, SROs and other police presences in educational institutions
exaggerated how student misbehavior was interpreted by teachers and school officials and led to
more arrests for minor offenses.?®* Reason Magazine’s associate editor Robby Soave argues that
a heightened police presence in schools may actually lead to “serious infringements of students’
Fourth and Fifth Amendment rights, and [] has increased the likelihood that minor disputes
between students will escalate into criminal justice issues.”?%

At the Commission’s December 2017 briefing, Former Deputy Assistant Attorney General at the
Civil Rights Division at the Justice Department, Eve Hill, testified that:

[A]ldministrators and teachers will take conduct that used to be a reason for a trip
to the principal’s office or a note home to your parents and turn it over to the school
resource officer, because that person is there, [and] that person has a higher level
of authority than it appears the teacher may have. And the teacher has other things
to do and may not have had the training to effectively deal with the behavior in an
educational way, in a positive way, in a way that keeps the student in the class.?%

290 Christopher Schreck, J. Mitchell Miller, and Chris Gibson, “Trouble in the School Yard: a Study of the Risk
Factors of Victimization at School,” Crime & Delinquency, vol. 49, no. 3 (2003); Melinda Anderson, “When
Schooling Meets Policing,” The Atlantic, Sept. 21, 2015,
https://www.theatlantic.com/education/archive/2015/09/when-schooling-meets-policing/406348/; Justice Policy
Institute, “Education Under Arrest,” supra note 231; Simone Robers, Anlan Zhang, Rachel Morgan, and Lauren
Musu-Gillette, Indicators of School Crime and Safety: 2014, supra note 242.

291 Travis and Coon, The Role of Law Enforcement in Public School Safety: A National Survey, supra note 233, at
47.

292 Advancement Project, et al., Education on Lockdown: The Schoolhouse to Jailhouse Track, supra note 11.
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29 Justice Policy Institute, “Education Under Arrest,” supra note 231, at 4-5.

2% Robby Soave, “More Cops in Schools Is the Wrong Answer to Mass Shootings,” Reason Magazine, Feb. 15,
2018, https://reason.com/blog/2018/02/15/parkland-florida-shooting-cops-schools. Mr. Soave also serves on the
District of Columbia Advisory Committee to the Commission.
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While some disciplinary infractions and the subsequent consequences may be clear cut (e.g., a
student brings a weapon or drugs to school), other infractions may be more subjective and may not
need the harsh disciplinary actions that zero tolerance policies call for, such as relying upon SROs.
Jim St. Germain, co-Founder of Preparing Leaders of Tomorrow (PLOT), a nonprofit mentoring
group in New York, stated that one of the issues is that “what teachers do now is call on officers
and ask them to handle things,”?% rather than handling the disruptive behavior themselves or
referring the student to an administrator.

Former New York police detective and CNN analyst Harry Houck argues that officers should be
at schools in the event that a crime has been committed, but “too often, [] teachers in these schools
are calling on the cops because they have a disruptive student in the classroom. This is not a cop’s
job.”?%8 Data support Houck’s statement. In a report released by Advancement Project, researchers
found that student arrests have vastly increased over the past several decades and the majority of
these arrests were in response to non-violent offenses such as “disruptive conduct” or “disturbance
of the peace.”?%°

Public attention on the role of police in schools has also increased with the release of several viral
videos that showed incidents of officers using excessive force in disciplining students. For
instance, in Columbia, South Carolina at Spring Valley High School, cell phone videos of an SRO
throwing a young black female student onto the ground and dragging her because she would not
leave the classroom went viral.>® While the video showed some disturbing footage, former New
York police detective and CNN analyst Harry Houck explained that:

[1]f an officer decides to make an arrest, he or she can use whatever force is
necessary . . . so if you don’t comply with my wishes . . . then | can do whatever it
takes to get you out of that seat and put handcuffs on you.3%

Increasing student arrests have also caused concerns for juvenile court judges, leading some to
speak out against the heightened presence of officers in schools. For instance, Chief Judge Steven
Teske of Clayton County Juvenile Court in Georgia testified before Congress that not only had
referrals to courts increased over 1,000 percent between 1996 and 2004, but also, 80 percent of all

297 Sneed, “School Resource Officers: Safety Priority or Part of the Problem?” supra note 191.
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2% Advancement Project, et al., Education on Lockdown: The Schoolhouse to Jailhouse Track, supra note 11, at 15.
300 Dana Ford, Greg Botelho, and Kevin Conlon, “Spring Valley High School officer suspended after violent
classroom arrest,” CNN, Oct. 27, 2015, http://www.cnn.com/2015/10/27/us/south-carolina-school-arrest-
video/index.html.
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school referrals involved black students.3%? He stated that: “The racial disparity in school arrests
was appalling and | felt I was contributing to this system of racial bias by not doing something.”3%3
Further, he also testified that the increase of student arrests caused issues to the entire court system:

It was also frustrating to me as a judge to see the effectiveness of the prosecutor
and probation officer weakened by my court system being inundated with low risk
cases that consumed the court docket. . . the prosecutor’s attention was taken from
the more difficult evidentiary and “scary” cases—burglary, robberies, car thefts,
aggravated assaults with weapons—to prosecuting kids that are not “scary,” but
made an adult mad.304

Eve Hill argues that schools need to reevaluate the role of SROs and how disciplinary actions are
enforced. She testified that:

[T]he same students who were previously explicitly banned from public education,
are now [] the students who are more disproportionately taken out of the public
education system in the discipline process. And it’s interesting to me that one of
the ways that some schools are doing this is by implementing law enforcement in
the schools and calling them school resource officers. Which don’t [sic] have to be
[] negative. They don’t have to be a way of getting students out of school.3%®

Policing Students of Color with Disabilities

Students with disabilities who are served by the Individuals with Disabilities Education Act
(IDEA)3% constitute 12 percent of the overall student population, yet represent 28 percent of

302 Ending the School to Prison Pipeline, Hearing Before the S. Subcomm. on The Constitution, Civil Rights, and
Human Rights, 112th Cong. 1-2 (2012) (testimony of the Honorable Steven C. Teske, Chief Judge, Clayton County
Juvenile Court, Georgia), https://www.judiciary.senate.gov/imo/media/doc/12-12-12TeskeTestimony.pdf.
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305 Hill testimony, Briefing Transcript, p. 73.

306 Not all students with a disability are served by the Individuals with Disabilities Education Act (IDEA). The Act
generally defines a “child with a disability” as a child with a statutorily defined disability or developmental delay
“who, by reason thereof, needs special education and related services.” 20 U.S.C. § 1401 (3)(A)-(B). See also 34
C.F.R. § 300.8 (further defining “child with a disability”), but see The Arc’s National Center on Criminal Justice
and Disability (NCCJD), Justice-Involved Youth with Intellectual and Development Disabilities: A Call to Action for
the Juvenile Justice Community, 2016, at 2-3 (“Members of this group could have disabilities ranging anywhere
from physical, to specific learning, to social-emotional, to mental health, to [intellectual and developmental
disabilities]. Youth with disabilities are ill-served by the breadth of this term because the appropriate interventions
and supports will vary as widely as the groups and diagnoses.”), https://www.thearc.org/document.doc?id=5343. See
U.S. Dep’t of Education, “About IDEA,” https://sites.ed.gov/idea/about-idea/ (last accessed Nov. 5, 2018).
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students arrested or referred to law enforcement.®%” Breaking these numbers out by race or
ethnicity, with the exception of Latinx and Asian American students, all other students of color
with disabilities were more likely to be referred to law enforcement compared to white students
with disabilities.3*® Multiracial students with disabilities were over 5 times more likely, Native
Hawaiian/Pacific Islander students with disabilities were about 4 percent more likely, Native
American/Alaska Native students with disabilities were over 3.5 percent more likely, and black
students with disabilities were over 2.5 times more likely to be referred to law enforcement
compared to white students with disabilities.3%°

Moreover, an SRO’s decision about how to handle a student’s behavioral infraction may be
influenced by conscious or unconscious racial bias®!® or disability-related biases®* or being
untrained in how to properly handle disability-related behaviors, and these may affect the outcome
of the punishment a student receives (e.g., a warning, detention, suspension, expulsion, or arrest).
The 2014 guidance issued by the Justice and Education Departments reminded school districts that
schools are liable for SRO disciplinary decisions.3'? This means that if an SRO takes action against
a student that discriminates against the student on the basis of race (and, by corollary, on the basis
of disability), the school is liable. Ultimately, this liability should incentivize schools to ensure
that SROs receive the proper training necessary to mitigate any biased decision making. However,
several cases involving SROs and students may show that these officers may not be getting the
training that is needed.

In recent years, the public has witnessed issues with SROs and officers using excessive force on
students with disabilities. For instance, in Kansas City, Missouri, a lawsuit alleges a seven-year-
old black student with a disability was handcuffed with his arms restrained behind his back for 15
minutes by an SRO for “crying, yelling, and walking away from the officer.”3!® Another case in
Flint, Michigan involves allegations that an SRO handcuffed a seven-year-old black child who had

307 U.S. Dep’t of Education, Office for Civil Rights, 2015-2016 Civil Rights Data Collection Report: School Climate
and Safety, supra note 1.

308 See generally, U.S. Dep’t of Education, Civil Rights Data Collection 2015-16, odds ratios calculated by USCCR
staff. Note: students with disabilities referred to here is limited to students who are covered under IDEA.
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312U.S. Dep’t of Justice, Civil Rights Division and U.S. Dep’t of Education, Office for Civil Rights, “Dear
Colleague Letter on the Nondiscriminatory Administration of School Discipline,” supra note 23.

313 Complaint for Damages and Declaratory and Injunction Relief, K.W.P. v. Kansas City Pub. Sch., No. 16-974, 11
18, 24, 29, 34, 45 (W.D. Mo. Sept. 8, 2016), https://www.aclu-mo.org/sites/default/files/primmvkcps_complaint.pdf.
In October 2017, the federal court denied the defendants’ motion for summary judgment. See K.W.P. v. Kansas City
Pub. Sch., 296 F. Supp. 3d 1111 (W.D. Mo. 2017), https://lwww.leagle.com/decision/296181246fsupp3d111185; see
also ACLU of Missouri, ACLU of Missouri Sues K.C. Public Schools for Handcuffing Second Grader (Sept. 8,
2016), https://www.aclu-mo.org/en/node/341.
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misbehaved during an after-school program.3!# In a lawsuit, the child’s family claims that as a
result of the handcuffing, the student “suffered from crippling fear and anxiety”3!® and that the
student was subsequently placed in a poorly supervised program where he was “frequently hit,
kicked, and pushed down by the other boys in the classroom.”316 In Nashville, Tennessee, a 12-
year-old black student was handcuffed and taken to a juvenile justice center after having an
outburst over refusing to go to class, despite having an individualized education program (IEP) in
place.®” Beth Cruz, a public defender in Nashville explained how these actions affect students in
the long term:

When a child is arrested at school—taken, in front of their peers, out of the school
building, sometimes in zip ties because cuffs are too big—they are usually not told
what’s going on. They are put in a police car by themselves. [] They enter through
the sally port in the back and are brought up to booking where they are put on a
bench and wait sometimes for hours. . .. You have to think there is an alternative
option.3!8

In another case that received national attention, a sheriff’s deputy in a school district in Kentucky
handcuffed two students with disabilities, an eight-year-old Latino boy and a nine-year-old black
girl, above their elbows, which their resulting lawsuit alleges caused them physical pain.3°

314 See Class Action Complaint, D.R. v. Mich. Dep’t of Educ., No. 2:16-CV-13694-AJT-APP, 58 { 140 (E.D. Mich.
Oct. 18, 2016), 11 135-55, http://www.aclumich.org/sites/default/files/Flint_Schools_Final Complaint.pdf.

315 1d, 58-59 1 142. See also ACLU, “The School-to-Prison Pipeline: Intersections of Students of Color with
Disabilities,” Written Statement to the U.S. Commission on Civil Rights, Jan. 16, 2018, at 11,
https://www.aclu.org/letter/aclu-comments-us-commission-civil-rights-re-students-color-disabilities-and-school -
prison; ACLU of Michigan, Seven-Year-Old Handcuffed at School (Mar. 4, 2016),
http://www.aclumich.org/article/seven-year-old-handcuffed-school.

316 Class Action Complaint, D.R. v. Mich. Dep 't of Educ., supra note 314, at 59 { 144. According to the ACLU,
negotiations with Flint to reform school policies were unsuccessful, and in July 2018 the group filed a federal
lawsuit against the city and the local chamber of commerce that operated the after-school program. See ACLU of
Michigan, Legal Docket: Fall 2018, 25 (on file with authors); Complaint, McFadden v. City of Flint, No. 4:18-CV-
12377-DPH-MKM (E.D. Mich. July 31, 2018),
https://www.aclumich.org/sites/default/files/field_documents/mccadden_lawsuit.pdf.

317 Jessica Bliss, “A mother’s saga: School, police, arrests and a son with a mental illness,” Tennessean, Sept. 10,
2018, https://www.tennessean.com/story/news/2018/09/10/mental-illness-child-arrests-metro-nashville-public-
school-police-passage/1012290002/.
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319 S R. v. Kenton Cty. Sheriff’s Office, No. 215-CV-143-WOBJGW, 2015 WL 9462973, *1-2 (E.D. Ky. Dec. 28,
2015), https://www.aclu.org/legal-document/sr-et-al-v-kenton-county-sheriffs-office-et-al-complaint?redirect=legal-
document/sr-v-kcsd-complaint; see also, ACLU, “Kentucky Case Spotlights Problem of Untrained Law
Enforcement Disciplining Students with Disabilities,” Aug. 3, 2015, https://www.aclu.org/news/federal-lawsuit-
targets-shackling-children-disabilities-classroom; Valarie Honeycutt Spears, “Lawsuit: Kenton County deputy
sheriff shackled two elementary students who had disabilities,” Lexington Herald-Leader, Aug. 4, 2015,
https://www.kentucky.com/news/local/education/article44613594.html..
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According to court documents, the officer handcuffed the students for misbehavior such as “severe
temper tantrum, »320

29 ¢¢

relatively minor misconduct,” and being “defiant and noncompliant.

A lawsuit on the students’ behalf claims that the officer had violated the children’s constitutional
rights and a federal judge agreed, stating that the officer’s actions were unreasonable, especially
since the children posed no imminent threat to the officer.3?! The court found that the school’s
policy prohibiting school staff from handcuffing students was immaterial in this case, because the
type of handcuffing employed constituted excessive force even absent this policy.3?? The deputy’s
supervisor testified that the officer “did what he is sworn to do” and conformed with “all
constitutional and law enforcement standards.”3?® But the court disagreed and viewed the officer’s

actions as unlawful seizure and excessive force in violation of the students’ civil rights.3?*

The two students who were handcuffed had previously been diagnosed with attention-
deficit/hyperactivity disorder (ADHD), which makes it difficult for them to remain focused,
control their behavior, and follow instructions.3?® Critics of school police officers point to these
types of cases to illustrate how some officers resort to using severe tactics to deal with common
school discipline infractions, which ultimately criminalizes routine—albeit disruptive—
behavior.32¢ Moreover, national data show that students with disabilities are more likely than their
peers to be restrained in school.®?” According to federal data, school personnel or police officers
physically or mechanically restrained almost 86,000 students in the 2015-16 school year. Of these,
students with disabilities made up 71 percent of the students who were restrained, despite
representing 12 percent of total enroliment.328

320 5 R. v. Kenton Cty. Sheriff’s Office, No. 215-CV-143-WOBJGW, 2015 WL 9462973,%*4-5.

%21 3 R. v. Kenton Cty. Sheriff's Office, 302 F. Supp. 3d 821, 833-34 (E.D. Ky. 2017).

322 |d. at 832-34.

323 |d. at 830-31.

324 1d. at 834.

325 Moriah Balingit, “‘Excessive force’: Judge rules in favor of children who were handcuffed at school,”
Washington Post, Oct. 17, 2017, https://www.washingtonpost.com/news/education/wp/2017/10/17/excessive-force-
judge-rules-in-favor-of-children-who-were-handcuffed-at-school/?utm_term=.04125bb2b41a. Because of the
students’ ADHD diagnoses, the plaintiffs argued that the officer’s actions also violated the ADA. But the court
found that because the officer did not know that the students had disabilities, his actions could not have been
discriminatory. Under the ADA, the court asserted, the plaintiff must show that the challenged actions would not
have occurred “but for” the disability, and no such showing was made here. See S.R. v. Kenton Cty. Sheriff's Office,
302 F. Supp. 3d at 836-37.

32 Balingit, “‘Excessive force’: Judge Rules in favor of children who were handcuffed at school,” supra note 325;
Justice Policy Institute, “Education Under Arrest,” supra note 231.

327 U.S. Dep’t of Education, Office for Civil Rights, 2015-16 Civil Rights Data Collection: School Climate and
Safety, supra note 1, at 11-12.

328 | bid.
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Susan Mizner, disability counsel for the ACLU, stated:

[S]hackling children is not okay. Using law enforcement to discipline students with
disabilities only serves to traumatize children. It makes behavioral issues worse and
interferes with the school’s role in developing appropriate educational and
behavioral plans for them.3?°

Further, other studies have suggested that officers may hold biases against students of color with
disabilities that can lead to these types of incidents. For example, in a survey of 130 SROs in
Kentucky, researchers found that over 50 percent of the respondents at least somewhat agreed that
students with disabilities were responsible for a “disproportionate amount of problem behaviors at
school...” and the majority (84.8 percent) “at least somewhat agreed that some students receiving
special education services used their special education status as an excuse for their problem
behavior to avoid accountability for their actions.”33

Lisa Thurau, executive director of Strategies for Youth, posits that another reason incidents like
these may happen is because officers should be using different approaches with youth than they
utilize with adults. Thurau argues that these issues are further compounded because “[t]hese
officers are not trained in normative child development, much less special-needs child
development.”33! In October 2015, the Justice Department issued a Statement of Interest in the
Kentucky case highlighting the need for proper training for SROs in order for them to be able

to recognize and respond appropriately to youth behavior that may be a
manifestation of disability . . . [and] appropriate training can help law enforcement
agencies avoid interactions that violate children’s rights under federal civil rights
laws, including the ADA [Americans with Disabilities Act].33?

The executive director of the National Association of School Resource Officers, an organization
that offers specialized training to SROs, stated that when stories come out about an officer using
excessive force against a student “the first thing I do is search our database to see ‘did this person

329 Emma Brown, “ACLU files suit against sheriff who allegedly handcuffed disabled children at school,”
Washington Post, Aug. 3, 2015, https://www.washingtonpost.com/news/local/wp/2015/08/03/aclu-files-suit-against-
sheriff-who-allegedly-handcuffed-disabled-children-at-school/?utm_term=.8f063d75c410.

330 Amanda Merkwae, Schooling the Police: Race, Disability, and the Conduct of School Resource Officers, supra
note 206 at 170.

331 Sneed, “School Resource Officers: Safety Priority or Part of the Problem?” supra note 191.

332 Statement of Interest of the United States, U.S. Dep’t of Justice, S.R. v. Kenton Cty. Sheriff's Office, Case No.
2:15-CV-00143, at 15 (E.D. Ky. Oct. 2, 2015), https://www.justice.gov/opa/file/780346/download.
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come through our training?” And the answer is consistently, ‘no.””33 The ACLU argues that “with
little to no training in working with youth, these officers approach youth as they would adult
‘perps’ on the street, rather than children at school.”3** Many states and school districts do not
have specific training requirements for school officers; fewer than half of states have laws that
specifically mention training requirements for officers in schools.®3 However, some states only
focus on training officers how to respond to an active shooter, and even fewer focus on the proper
way to handle children, much less children with disabilities.336

Kerri Williamson, Training Director for the National Association of School Resource Officers,
also testified at the Commission’s briefing that her organization focuses on making sure they select
the right officers for the job, who genuinely want to work with students and to make sure they
receive proper training.3¥” Williamson stated that:

[W]e need some national standards as far as training requirements for school
resource officers. . . [because] [w]ithout proper training, we do recognize that SROs
can make serious mistakes that may cause short-term difficulties or jeopardize the
entire [] SRO program. We teach that there’s a triad concept to school-based
policing which is the officer serves as both a guest speaker in the classroom,
informal counselor or mentor, and of course there’s their law enforcement duties. ..
It has to be a collaborative effort with the stakeholders and the community,
especially with the school, mental health agencies, and others. There needs to be an
MOU [Memorandum of Understanding] or written agreement in place between the
school district and the law enforcement agency that provides proper guidelines.33

333 Kerri Williamson, Training Director for the National Association of School Resource Officers, Briefing
Transcript pp. 182; see also, Mark Keierleber, “Why So Few School Cops are Trained to Work with Kids,” The
Atlantic, Nov. 5, 2015, https://www.theatlantic.com/education/archive/2015/11/why-do-most-school-cops-have-no-
student-training-requirements/414286/.

334 American Civil Liberties Union, Talking Points: The School-To-Prison Pipeline, n.d.,
https://www.aclu.org/files/assets/stpp_talkingpoints.pdf.

335 Some of the states with laws that specify training requirements for officers in schools include Alabama,
California, Indiana, Texas, and Virginia. See, e.g., ALA. CODE § 16-1-44.1; CAL. PENAL CODE §8 832.2, 832.3; IND.
CODE ANN. 8§ 20-26-16-4, 20-26-16-5, 20-26-18.2-1; Tex. EDUC. CODE ANN. 8§ 37.0812, TEX. Occ. CODE ANN. §
1701.263; VA. CODE ANN. §§ 9.1-101, 9.1-102, 22.1-280.2:1. See generally Nat’l Ctr. on Safe Supportive Learning
Environments, “School Discipline Laws & Regulations by Category,”
https://safesupportivelearning.ed.gov/discipline-compendium/choose-

state?field_sub_category value=Certification+or+training; U.S. Dep’t of Education, Nat’l Ctr. on Safe Supportive
Learning Environments, Compendium of School Discipline Laws and Regulations for the 50 States, District of
Columbia and the U.S. Territories, 2018, https://safesupportivelearning.ed.gov/sites/default/files/discipline-
compendium/School%20Discipline%20L aws%20and%20Regulations%20Compendium.pdf.

336 See Keierleber, supra note 333.

337 Kerri Williamson, Training Director for the National Association of School Resource Officers, Briefing
Transcript, pp. 181.

338 |bid., 181-82.
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Nina Salomon, a senior policy analyst at the Council of State Governments Justice Center, stated
that:

[a]ll officers are getting a certain level of training that they’re required to get as
police officers. . . [but] the additional training that we’re talking about—on youth
development, on working with youth, on prevention and de-escalation—hasn’t
typically been received by the majority of law enforcement that work with youth
inside a school building, or that are called to campus.33°

As a way to more effectively work with SROs, some school officials and state organizations have
chosen to enter into MOUSs with police departments. For instance, in 2016 The Rivendell Academy
and the Orford, New Hampshire Police Department entered into an agreement stating that the
police department will help to ensure that schools are safe for students, teachers, and staff.34° Also,
statewide associations such as the Illinois Association of School Boards (IASB), in response to
state legislation encouraging schools to enter into MOUs with law enforcement, shared a model
MOU with law enforcement in order to define the role of officers in public schools.®** The IASB
stated that the model MOU’s purpose is “to prevent confusion, decrease conflict, and promote
school safety.”342

State authorities have also shared model MOUs with law enforcement agencies. For example, in
September 2018, the Massachusetts Attorney General issued a model MOU governing school
resource officer roles, developed together with the Massachusetts Executive Office of Public
Safety and Security, and the Massachusetts Department of Elementary and Secondary
Education.34® This model MOU states that SROs are not to “take the place of appointed school
disciplinarians, enforcers of school regulations, or school-based mental health providers.”®** This
MOU follows a new criminal justice reform law the State enacted in April 201834 providing that

339 |bid.

340 Memorandum of Understanding between The Rivendell Academy & The Orford, NH Police Dep’t, 2016-2017,
http://www.rivendellschool.org/images/stories/academy/16-
17_docs/Memo0%200f%20Agrmt%20w%200rford%20Police%202016-2017.pdf.

341105 IIl. Comp. Stat. Ann. 5/10-20.14, 5/10-22.6, 5/27A-5, 5/34-19; see also Public Act 099-0456, 11I. Gen.
Assem. (2015), http://www.ilga.gov/legislation/publicacts/fulltext.asp?Name=099-0456.

342 [llinois Association of School Boards, Sample Memorandum of Understanding for School District & Local Law
Enforcement Agency, 2016, https://www.iasb.com/law/understanding.cfm.

343 Massachusetts Att’y Gen. Maura Healy, [Model] Memorandum of Understanding, Sept. 5, 2018,
https://www.mass.gov/doc/sro-mou-final-9-5-18. See also Office of the Att’y Gen., Mass. Exec. Office of Public
Safety and Security, and Mass. Dep’t of Elementary and Secondary Education, “State Agencies Release Model
Memorandum of Understanding for Massachusetts School Resource Officers,,” Sept. 5, 2018,
https://www.mass.gov/news/state-agencies-release-model-memorandum-of-understanding-for-massachusetts-
school-resource.

34 Ibid.

355, 2371, 190th Leg. (Mass. 2018), https://malegislature.gov/Bills/190/S2371, (enacted as Chapter 69 of the
Massachusetts Acts of 2018), https://malegislature.gov/Laws/SessionLaws/Acts/2018/Chapter69.
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SROs cannot utilize policing strategies to address traditional school discipline issues and
restricting law enforcement action in response to certain school-based disciplinary offenses.34
Attorney General Healey stated:

As we begin a new school year, I’'m committed to helping every student learn and
thrive in a safe and supportive environment. We believe this guidance will help
local law enforcement leaders work together to keep all students safe, in school,
and treated fairly.34

As of April 2018, thirty-nine states had introduced 200 bills or resolutions addressing school
safety; nineteen states had introduced 34 bills regarding SROs specifically. 38 Some of the
proposed legislation appears to be responsive to the civil rights concerns discussed above; the
legislative proposals include provisions to establish training and safety protocols. Other proposals
also include putting policies in place to establish “bias-free policing” and report quarterly data on
disciplinary interactions between officers and students.34°

Federal investigations

Over the past several years, the Justice and Education Departments have entered into several
settlement agreements with districts over schools’ allegedly discriminatory discipline practices. In
November 2017, the Education Department’s Office for Civil Rights (OCR) entered into a
resolution agreement with the Loleta Union Elementary School District, in California, over alleged
verbal and physical harassment and discriminatory discipline of Native American students,
including students with disabilities.®® Students and their families reported that harassment by
school administrators and staff was part of a pattern of racial discrimination that included
discriminatory discipline practices and a failure to provide special education services to Native
American students with disabilities. OCR found repeated cases of “unwelcome physical behaviors

346 Mass. GEN. LAws ch. 71 § 37P.

347 Office of the Att’y Gen., Mass. Exec. Office of Public Safety and Security, and Mass. Dep’t of Elementary and
Secondary Education, supra note 343.

348 National Conference of State Legislatures, “How States are Addressing School Safety,” April 5, 2018,
http://www.ncsl.org/blog/2018/04/05/how-states-are-addressing-school-safety.aspx. See, e.g., S.B. 470, 2017-2018
Reg. Sess. (Ga. 2018) (requiring the state commissioner of public safety to post at least one member of the Georgia
State Patrol at each public school); S.B. 3471, 90th Leg., 2017-2018 Sess. (Minn. 2018) (authorizing public schools
to spend “long-term facilities maintenance revenue” on physical renovations “related to violence prevention and
facility security™).

349 See, e.9., S. 2371, 190th Leg. (Mass. 2018), https://malegislature.qov/Bills/190/S2371, enacted as Chapter 69 of
the Massachusetts Acts of 2018, https://malegislature.gov/Laws/SessionLaws/Acts/2018/Chapter69.

350 See U.S. Dep’t of Education, Office for Civil Rights, Letter to Superintendent John Sutter for the Loleta Union
Elementary School District, supra note 24. Resolution Agreement, U.S. Dep’t of Education, Office for Civil Rights,
Loleta Union Elementary School District, Case No. 09-14-1111,
https://www2.ed.gov/about/offices/list/ocr/docs/investigations/more/09141111 -b.pdf.
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and derogatory statements made by the former principal, and/or staff members to Native American
students.”3®! The investigation found many incidents of disparate treatment to students. For
example, a Native American student was suspended six times in a single school year without a
disability evaluation even though his student file included a note from a teacher saying his
“behavior is keeping him from learning” and a staff member had recommended evaluation and
testing.® The letter also described a fourth-grade Native American student who had 43 behavioral
incidents in a single school year, 38 of which the school described as “major” but whom the school
did not evaluate for a disability even though her teacher noted the student had problems focusing
and repeated behavioral issues ranging from tantrums to breaking down in tears in class.®*®* OCR
investigators also found that there was a statistically significant difference in the number of
discipline referrals to school officials, the number of in-school and out-of-school suspensions, and
Native students were overrepresented in the number of referrals to law enforcement—these
students made up 30 percent of the student body in 2011-12 and 8 percent in 2012-13, but 100
percent of the referrals from 2011-2013.3%

Also in 2017, the Justice Department entered into a settlement agreement with Wicomico County,
Maryland due to the district’s discriminatory discipline actions towards students of color and
students with disabilities.3>® For example, the director of legal advocacy for Disability Rights
Maryland, Alyssa Fieo stated that her organization was concerned over the number of arrests of
students, specifically that the arrests were alleging happening “due to behavior that was related to
a disability.”% The agreement instructed the district, among other things, to submit discipline and
behavior data to the Justice Department semi-annually until the agreement’s expiration in June
2019.%%7 Other changes include revising the district’s code of conduct and implementing
alternatives to exclusionary discipline practices, establishing crisis intervention teams in each
school in the district, and establishing mental health services for students.®*® Superintendent of
Schools Donna Hamlin stated that since the agreement in 2017, the district has rolled out several
behavior initiatives, such as implementing Positive Behavioral Interventions and Restorative
Practices programs and revised their codes of conduct.®>® Hamlin stated that these new codes

%1 U.S. Dep’t of Education, Office for Civil Rights, Letter to Superintendent John Sutter for the Loleta Union
Elementary School District, supra note 24, at 8.

32 |bid., 26-27.

358 |bid., 27.

354 Ibid., 12 (enrollment), 13 (disciplinary referrals), 13-15 (suspensions), 17 (law enforcement referrals).

35 Settlement Agreement, U.S. Dep’t of Justice, United States of America and Wicomico County Public Schools,
Jan. 23, 2017, https://www.justice.gov/crt/case-document/file/930511/download.

3% Tim Prudente, “Wicomico schools settle with feds after complaints of discrimination,” The Baltimore Sun, Feb.
1, 2017, https://www.baltimoresun.com/news/maryland/education/bs-md-wicomico-doj-agreement-20170201-
story.html.

357 Settlement Agreement, U.S. Dep’t of Justice, United States of America and Wicomico County Public Schools, 11
41,77 and § IV.K, Jan. 23, 2017, https://www.justice.gov/crt/case-document/file/930511/download.

38 Id. (passim).

359 Meg Ryan, “Wicomico schools superintendent reflects on DOJ settlement one year later,” Delmarva now, May
11, 2018, https://www.delmarvanow.com/story/news/local/maryland/2018/05/11/wicomico-superintendent-doj-
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categorize infractions based on the “level of infraction” rather than by grade level as they were
categorized previously. Moreover, the district has also sent out two rounds of school climate
surveys to parents and students and has reportedly received positive feedback from the surveys.3¢

These cases involving students of color with disabilities illustrate the overall negative impact of
racial discrimination in the school-to-prison-pipeline system. Cases of racial discrimination alone
are also enforced by OCR and DOJ. For example, in 2015, the Justice Department entered into a
settlement agreement with the city of Meridian and the state of Mississippi, to address the
appropriate role of police in schools following an investigation that police were arresting students
for non-criminal offenses and without due process.?! U.S. Attorney Gregory Davis of the Southern
District of Mississippi explained that “these agreements will help protect the children of Meridian
from deprivations of educational opportunity as well as due process.”%%2

Exclusionary Discipline Practices

The harsh disciplinary policies that can trigger the school-to-prison pipeline are detrimental to the
educational attainment of students of color with disabilities. Of the approximately 6 million
enrolled K-12 students with disabilities served under IDEA during the 2015-16 school year,
almost 400,000 of these students with disabilities received at least one out-of-school suspension
that year.3%® Students of color with disabilities (as a whole) represented over 61 percent of the
students with disabilities to be suspended at least once. Similar to previous years, CRDC data
showed that black students with disabilities disproportionately received one or more out-of-school
suspensions for the 2015-16 school year.3%

Examining suspension rates by race and disability for the 6 million students with disabilities served
by IDEA® data show that black, multiracial, Native American/Alaska Native and Native

settlement-year-later/558982002/; Tim Prudente, “Wicomico schools settle with feds after complaints of
discrimination,” supra note 356.

360 Meg Ryan, “Wicomico schools superintendent reflects on DOJ settlement one year later,” supra note 359.

361 See U.S. Dep’t of Justice, Office of Public Affairs, “Justice Dep’t Reaches Settlement Agreements to Address
Unconstitutional Youth Arrest and Probation Practices in Meridian, Mississippi,” June 19, 2015,
https://www.justice.gov/opa/pr/justice-department-reaches-settlement-agreements-address-unconstitutional-youth-
arrest-and; Meridian Settlement Agreement, https://www.justice.gov/opa/file/479421/download, at I1l.A.1.a.(iii) and
ILA.1.b.

362 | bid.

363 See U.S. Dep’t of Education, Office for Civil Rights, 2015-16 Civil Rights Data Collection,
https://ocrdata.ed.gov/. For the 2015-16 school year, there were 6,035,732 enrolled students with disabilities served
by IDEA. Statistics calculated by Commission staff. Ibid.

364 U.S. Dep’t of Education, Office for Civil Rights, 2015-16 Civil Rights Data Collection: School Climate and
Safety, supra note 1, at 13.

365 Not all students with a disability are served by the Individuals with Disabilities Education Act (IDEA). See
Sources and Discussion in supra note 70. However, because it serves millions of students with disabilities, the
Commission relies on IDEA for relevant data.
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Hawaiian/Pacific Islander students with disabilities disproportionately received one or more out
of school suspensions for the 2015-16 school year.3%® For instance, black students with disabilities
made up approximately 17 percent of the total enrolled students with disabilities population, yet
represented 39 percent of students with disabilities who received one or more out-of-school
suspensions.®®” While multiracial students only make up 1.3 percent of the enrolled students, they
constituted over 5 percent of those students with disabilities who received one or more out-of-
school suspensions. Multiracial students with disabilities were over seven times more likely than
white students with disabilities to receive one or more out-of-school suspensions in the 2015-16
academic year. 368

Suspensions and Expulsions

Exclusionary discipline policies have been shown to have an effect on students of color with
disabilities throughout their entire academic career. For example, students with disabilities are
approximately twice as likely to be suspended throughout each school level (i.e., elementary,
middle, and high school) compared to students without disabilities, and the 2-percentage point gap
in elementary school increases fivefold at the middle school level to a 10-percentage point gap.3%°
Further, examining the risk of suspensions for these students at different school levels shows that
in elementary school, students with disabilities’ risk of being suspended is 4.1 percent, which
increases to 19.3 percent as they enter middle school .37

Breaking these numbers out by race, disability, and gender at the middle school level reveal the
most striking disparities. The researchers found that one out of every three (36 percent) black
middle school boys with disabilities were suspended from school in 2009—2010, which was 14-
percentage points higher than the next group, middle school Latino boys with disabilities (22
percent) (see figure 4).3"

Figure 4: Middle School Students with Disabilities by Gender (percentages)

366 See U.S. Dep’t of Education, Office for Civil Rights, Civil Rights Data Collection. Percentages were calculated
by Commission staff.

367 Ibid.

368 | bid.

369 | bid.

370 Losen, et al. “Disturbing Inequities: Exploring the Relationship Between Racial Disparities in Special Education
Identification and Discipline,” supra note 194, at 1.

371 Losen, et al., Are We Closing the School Discipline Gap?, supra note 2. Daniel Losen and Tia Elena Martinez,
Out of School and Off Track: The Overuse of Suspensions in American Middle and High Schools, The Civil Rights
Project, University of California, Los Angeles, 2013, 11, https://files.eric.ed.gov/fulltext/ED541735.pdf.
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Despite these high disparities, researchers also note that these national averages underrepresent the
suspension rates for students of color with disabilities. For example, using national school district
level data from the 2011-12 school year, of the districts with at least 1,000 students and at least
50 black students with disabilities enrolled, approximately 400 districts had a black-white racial
gap among students with disabilities of at least 20 percentage points.3’? It is important to note that
this gap is well above the national average for that year. This means that for the 2011-12 school
year, for every 100 students with disabilities, 20 more black students with disabilities were
suspended at least once compared to their white peers.373

Federal data for the 2015-16 school year show that with the exception of Latinx and Asian
American students with disabilities, students of color with disabilities were also more likely to be
expelled without educational services compared to white students with disabilities.®”* Compared
to white students with disabilities, multiracial students with disabilities were 5 times more likely,
Native American/Alaskan Native students were almost 3 percent more likely, and Native

372 _osen, et al., Are We Closing the School Discipline Gap?, supra note 2; see also, Daniel Losen, responses to
Commission following the Dec. 8, 2017 briefing The School-to-Prison Pipeline: Intersections on Students of Color
with Disabilities.

373 The authors note that while this disparity is large, these data underreport the full extent of the racial disparity of
that year. These data are based on the unduplicated counts of students who were suspended at least once during that
year from the CRDC, but if the total number of suspensions were counted, these disparities would be much larger.
Losen, et al., Are We Closing the School Discipline Gap?, supra note 2.

374 See generally, U.S. Dep’t of Education, Civil Rights Data Collection 2015-16. Odds ratios were calculated by
Commission staff.
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Hawaiian/Pacific Islander students with disabilities were almost 2 percent more likely to be
expelled without educational services.3”

Data on racial disparities indicate that despite the lack of differences in student behavior, in some
schools, suspensions are routine for black male students. For example, according to an analysis of
suspension records by the Independent Budget Office in New York, reviewers found that black
students, including black students with disabilities, were more likely to receive longer suspensions
on average for 8 of the 10 most common behavioral infractions, with the exception of possessing
drugs or insubordination.3’¢ Black students were also suspended approximately twice the number
of days compared to Latinx or white students for some infractions, such as bullying, reckless
behavior, and altercations. In contrast, Latinx and white students, including students with
disabilities, were on average more likely to receive longer suspensions for possession of drugs.3”’
That is, more than white or Latinx students with disabilities, black students were suspended for
behaviors that are more subjective, and thus more subject to the risk of implicit bias.3"

Black students in Atlanta were also more likely to be removed (e.g., out-of-school suspension,
expelled, arrested) for more subjective infractions.3”® Other examples include two middle schools
in Atlanta, Georgia, in which more than 60 percent of black males were suspended in a single
year.%° Moreover, white students in Atlanta schools generally had to commit not only more
disciplinary infractions, but also more serious offenses than black students in order to be removed
from school.®® Racial disparities were also seen in Tennessee. For instance, in the Alamo City
School District, black students accounted for 100 percent of the suspensions during the 2011-12
year, yet made up only 11.6 percent of student enroliment, making them over 8.6 times more likely
to be suspended than their peers.38? Statewide, almost 45,000 black students were suspended from

375 |bid.

376 The 10 most common behavioral infractions that resulted in suspensions are: group violence, reckless behavior,
weapons possession, coercion, possession of drugs, bullying, sexual suggestion, altercation, minor altercation, and
insubordination. Liza Pappas, “When Students of Different Ethnicities Are Suspended For the Same Infraction Is the
Average Length of Their Suspensions the Same?” New Y ork Independent Budget Office, Oct. 2018,
https://ibo.nyc.ny.us/iboreports/print-nycbtn-suspensions-october-2018.pdf.

377 Ibid.

378 See, e.g., Johanna Wald and Daniel Losen, Out of Sight: The Journey through the School-to-Prison Pipeline,
Invisible Children in the Society and its Schools, supra note 192; Guy A. Boysen and David L. Vogel, “Bias in the
Classroom: Types, Frequencies, and Responses,” Teaching of Psychology, vol. 36, no.1 (2009), 12-17; Cheryl
Staats, Kelly Capatosto, Lena Tenney, and Sarah Mamo, “State of Science: Implicit Bias Review,” Kirwan Institute
for the Study of Race and Ethnicity at Ohio State University, 2017; Jason Nance, “Over-Disciplining Students,
Racial Bias, and The School-to-Prison Pipeline,” 50 U. RICH. L. REV. 1063 (2016).

379 Johanna Wald and Daniel Losen, Out of Sight: The Journey through the School-to-Prison Pipeline, Invisible
Children in the Society and its Schools, supra note 192 at 26.

380 |bid., 26

381 |bid.

382 Edward Smith and Shaun Harper, Disproportionate Impact of K-12 School Suspension and Expulsion on Black
Students in Southern States, Center for the Study of Race and Equity in Education, University of Pennsylvania,
2015, at 44, https://web-app.usc.edu/web/rossier/publications/231/Smith%20and%20Harper%20(2015)-573.pdf.
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Tennessee K—12 public schools in a single academic year. These students made up 23 percent of
the enrolled students, but accounted for 58 percent of the suspensions and 71 percent of expulsions
statewide. 383

While racial disparities in discipline rates are well documented,®* data further show that these
issues are compounded for students of color with disabilities. During the 2015-16 school year, 32
percent of black students with disabilities were suspended once, and almost 40 percent were
suspended repeatedly, which mean these students were almost three times more likely to be
suspended compared to white students with disabilities.3® Further, multiracial boys with
disabilities were also found to be seven times more likely to receive at least one out of school
suspension compared to white students with disabilities. 8

During the 2009-10 school year, in the largest school districts, when suspension rates were
disaggregated by gender, race, and disability, researchers found that the suspension rate for male
students of color with disabilities sometimes exceeded 33 percent.37 In several states during the
2011-12 school year, there was a ten-percentage-point or higher gap in out-of-school suspension
rates between students with disabilities served by IDEA, and students without disabilities.®® For
the 201415 academic year, The Center for Civil Rights Remedies at UCLA found a racial gap of
41.5 more disciplinary removals (per 100 students enrolled) for black students with disabilities
than for white students with disabilities (see figure 5).38

Figure 5: Disciplinary Removals for Students with Disabilities by Race
in 2014-15

383 | bid.

384 See, e.g., Johanna Wald and Daniel Losen, Out of Sight: The Journey through the School-to-Prison Pipeline,
Invisible Children in the Society and its Schools, supra note 192; Edward Smith and Shaun Harper, Disproportionate
Impact of K-12 School Suspension and Expulsion on Black Students in Southern States, Center for the Study of
Race and Equity in Education, University of Pennsylvania, 2015, https://web-
app.usc.edu/web/rossier/publications/231/Smith%20and%20Harper%20(2015)-573.pdf; Russell Skiba and Natasha
Williams, “Are Black Kids Worse? Myths and Facts about Racial Differences in Behavior,” The Equity Project at
Indiana University, March 2014 (paper offers a summary of the literature and research on racial disparities in school
discipline rates), http://www.indiana.edu/~atlantic/wp-content/uploads/2014/03/African-American-Differential-
Behavior_031214.pdf.

385 See generally, U.S. Dep’t of Education, Civil Rights Data Collection 2015-16, supra note 1. Percentages were
calculated by Commission staff.

38 See generally, U.S. Dep’t of Education, Civil Rights Data Collection 2015-16, supra note 1. Percentages were
calculated by Commission staff.

387 Losen and Gillespie, Opportunities Suspended: The Disparate Impact of Disciplinary Exclusion from School,
supra note 175.

38 U.S. Dep’t of Education, Office for Civil Rights, Civil Rights Data Collection: Data Snapshot: School
Discipline, supra note 7. These states include Florida, Nevada, Wisconsin, Louisiana, and the District of Columbia.
The Commission notes that IDEA does not cover all students with disabilities; however, it provides helpful data
about the approximately 6 million students served under the Act. See Discussion and Sources cited at supra note 70.
389 |osen, et al., Are We Closing the School Discipline Gap?, supra note 2.
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Disciplinary Removals

80

64.1
60
40
22.6
. _
0

Removals per 100

M Black students  ® White Students

Source: Data from U.S. Department of Education. Chart created by The Center for Civil Rights
Remedies at UCLA

Further, Losen and colleagues show that there are numerous school districts with substantial racial
differences in discipline among students with disabilities at the district-wide level.3* For example,
in Memphis, Tennessee, researchers found that 46 percent of black secondary students with
disabilities were given out-of-school suspensions at least once versus 16 percent of white students
with disabilities.3®* These results mean that the Memphis school districts had a racial gap of 30
percentage points, which is nearly double the national racial gap between these two groups.3%
However, the Memphis students’ experience is far from isolated. The chart in Figure 6 below
demonstrates data from four other districts the researchers identified as “high suspending districts,”
which also had high racial disparities.3%

390 |hid.

39 |bid., 8.

392 bid., 8 (national racial gap is 17 percentage points).
3% |hid.
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Figure 6: School District Disparities by Race and Disability

Out-of-School Suspension Rates by Race and Disability in Selected
Districts (2011-12)
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Source: Daniel Losen, Cheri Hodson, Michael Keith II, Katrina Morrison, and Shakti Belway, “Are
We Closing the School Discipline Gap?” The Center for Civil Rights Remedies, University of
California, Los Angeles, February 2015.

According to CRDC data for the 2015-16 school year, on a national level, students with disabilities
served by IDEA (as a whole) represented 12 percent of the student population, yet they were 26
percent of students who received one or more out-of-school suspensions, compared to other
students (who were 88 percent of the student body, yet only 74 percent of students suspended).3%*
However, breaking these numbers down by race exposes even more striking disparities. For
instance, black students with disabilities represent 17 percent of the enrolled students with
disabilities, yet 39 percent of those students who received multiple out-of-school suspensions that
academic year.3® And Native Hawaiian and Pacific Islander students with disabilities represent
fewer than 1 percent (0.13) of the enrolled students with disabilities, yet were over 4 times more
likely to receive multiple out-of-school suspensions compared to white students with
disabilities.3%

Additionally, these disparities were worse in certain school districts. In the 2013-14 school year,
five of the top 12 largest school districts in the country suspended students of color with disabilities
more than the national average (12.6 percent) (see figure 7).3%" For instance, the City of Chicago’s

394 U.S. Dep’t of Education, Office for Civil Rights, 2015-16 Civil Rights Data Collection: School Climate and
Safety, supra note 1.

3% |hid.

3% |hid.

397 U.S. Dep’t of Education, Office for Civil Rights, “Civil Rights Data,” https://ocrdata.ed.gov/ (last accessed Nov.
5, 2018).
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suspension rate for students of color with disabilities was over twice (26.8 percent) the national
average.

Figure 7. Suspension Rates for Students of Color with Disabilities (2015-16)3%
Race/Ethnicity and Disability Status
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Source: U.S. Department of Education, Office for Civil Rights, Civil Rights Data Collection. Chart
created by USCCR staff

As previously noted, civil rights law protects students with disabilities’ rights to equal educational
opportunities.®*® As a condition of receiving federal funds, schools must individually assess each
student suspected of having a disability, meet the educational needs of both disabled and non-
disabled students, and follow procedures to prevent racial discrimination in special education. 4%
The Department of Education has often issued guidance to schools to stress the urgency of
following civil rights law and ensuring that students of color with disabilities receive a free and
appropriate education (FAPE) without experiencing discrimination.*% As one example, in August
2016, the Education Department issued guidance reminding schools that their authority to suspend
and expel students “does not negate their obligation to consider the implications of the child’s
behavioral needs, and the effects of the use of suspensions (and other short-term removals) when
ensuring the provision of FAPE.”402

3% USCCR staff used the data element: at least one out-of-school suspension for comparison point (which combines
one and multiple suspensions); see https://ocrdata.ed.gov/. At the timing of this writing, 2013 data were the most
recent data available in the CRDC school district comparison report.

399 See Introduction: Relevant Civil Rights Law, supra notes 56-76.

400 | bid.

401 |hid. See, e.g., U.S. Dep’t of Education, Office for Civil Rights, “Dear Colleague Letter: Preventing Racial
Discrimination in Special Education,” supra note 23.

402J.S. Dep’t of Education, Office of Special Educ. and Rehabilitative Servs., “Dear Colleague Letter,” supra note
170, at 2.
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In the 2013-14 academic year, 10 percent of all children with disabilities (ages 3-21) faced
disciplinary removal of 10 school days or fewer, and students of color with disabilities faced much
higher rates of removal.*®® For example, approximately one-quarter of students of color, black,
Latino, Native American/Alaskan native, and multi-racial boys with disabilities experienced at
least one out-of-school suspension in the 2013-14 academic year.4%* In light of these disparities,
the August 2016 OSERS Dear Colleague letter clarified the federal mandate that public schools,
charter schools, and educational programs located in juvenile detention facilities must provide
needed behavioral supports to children with disabilities to ensure that these students receive FAPE
and are placed in the least restrictive learning environment (LRE).4%

Despite this clear guidance, the data on suspensions demonstrate that students with disabilities
consistently face double the risk of getting suspended compared to their peers (see Figure 8). Data
also show that students of color with disabilities face a significantly higher risk—year after year—
for suspensions compared to white students with disabilities.

403 See id. at 2 (citing data from U.S. Dep’t of Education, EDFacts Data Warehouse (EDW), OMB #1875-0240:
“IDEA Part B Discipline Collection,” 2014).

404 Kristen Harper, Senior Policy Specialist at Child Trends, former advisor in the U.S. Dep’t of Education, Office of
Special Education and Rehabilitative Services, written testimony (citing 2013-2014 CRDC data), 1.

405 .S. Dep’t of Education, Office of Special Educ. and Rehabilitative Servs., “Dear Colleague Letter,” supra note
170, at 2.
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Figure 8: Students with disabilities receiving out-of-school suspensions, by
race and gender

Multiple OSS by race, gender, disability (2015-16)
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*Note: Chart totals are students with disabilities served by IDEA. Totals include: approximately
363,000 black female students with disabilities and 759,000 male students with disabilities, 493,000
Latina students with disabilities and 1 million Latino students with disabilities, 19,000 Native
American/Alaskan Native female students with disabilities and 41,000 male students with
disabilities, 30,000 Asian female students with disabilities and 86,000 male students with
disabilities, 3,000 Native Hawaiian/Pacific Islander female students with disabilities and 7,600 male
students with disabilities, 42,000 multiracial female students with disabilities and 112,000 male

students with disabilities, and 1.1 million white female students with disabilities and 2.1 million
male students with disabilities.

Source: U.S. Department of Education, Civil Rights Data Collection, 2015-16. Percentages
calculated and chart created by USCCR staff.

Dan Losen, director for the Center for Civil Rights Remedies at UCLA argues that:

These are sobering disparities, given that federal law expressly requires schools to
provide a behavioral assessment and behavioral improvement plan for students with
disabilities who exhibit behavioral problems to ensure that they receive the supports
and services they need. In light of these essential supports and services, and
procedural safeguards, one would expect the rates among students with disabilities
to be equal to or less than students without disabilities.*%

406 |_osen and Gillespie, Opportunities Suspended: The Disparate Impact of Disciplinary Exclusion from School,
supra note 175.
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Previous studies have well documented the negative effects of students missing multiple days of
school.*%” Thus, for students of color with disabilities who are suspended multiple times throughout
the academic year, their education severely suffers and puts them at greater risk of dropping out.
Isolating the risk factor of being a student of color with a disability shows that all racial/ethnic
groups (except Asian American and Pacific Islander students) are at higher risk of getting
suspended two or more times, compared to white students with disabilities.*%®

Black students with disabilities experience the greatest risk of being suspended multiple times
during a school year.*% For instance, a 2017 study found that among girls with disabilities served
under IDEA, black girls were four times as likely as white girls to experience one or more out-of-
school suspensions and nearly three times as likely to experience one or more in-school
suspensions.*% Black girls with disabilities were 2.5 times more likely than white girls with
disabilities to be referred to law enforcement and approximately four times as likely as white girls
with disabilities to be arrested while on campus.*'* Monigue Morris, co-founder, and president of
the National Black Women’s Justice Institute, reported to the Commission that:

these data reveal a narrative of exclusion—ATfrican American girls with disabilities
are removed from school and criminalized via suspension, arrest, and referral to
law enforcement at disproportionately high rates. These disparities are important
because they signal the potential for differential treatment. Black girls with
disabilities are the most likely to be removed from school or be in contact with the
juvenile court system as a result of behaviors deemed problematic or negative,
rather than offered appropriate interventions that repair harm and relationships
important to re-establishing their identities as learners. Historically, Black children
with diagnosed disabilities experience a greater degree of classroom exclusion than
white children with disabilities.*!2

407 |bid.; Daniel Losen and Amir Whitaker, Lost Instruction: The Disparate Impact of the School Discipline Gap in
California, supra note 4.

408 | osen and Gillespie, Opportunities Suspended: The Disparate Impact of Disciplinary Exclusion from School,
supra note 175.

409 U.S. Dep’t of Education, Office for Civil Rights, Civil Rights Data Collection, Data Snapshot: School Discipline,
supra note 7; Losen and Gillespie, Opportunities Suspended: The Disparate Impact of Disciplinary Exclusion from
School, supra note 175; Government Accountability Office, K-12 Education: Discipline Disparities for Black
Students, Boys, and Students with Disabilities, Report to Congressional Requesters, 2018.

410 Misha Inniss-Thompson, Analysis of U.S. Department of Education Office for Civil Rights Data, 2013-14,
National Black Women’s Justice Institute, 2017, at 5,

https://docs.wixstatic.com/ugd/Oc7lee 56ca58a75f8840908dcabdechf670116.pdf; Monique Morris, co-founder and
president of the National Black Women’s Justice Institute, Written Statement for “The School-to-Prison Pipeline:
The Intersections of Students of Color with Disabilities” Briefing before the U.S. Commission on Civil Rights, Dec.
8, 2017, at 3 [hereinafter Morris Statement].

411 Morris Statement at 3.

412 Morris Statement at 3.
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Moreover, comparing within racial/ethnic groups and examining the factor of disability, black
students had the greatest increase in classroom exclusion, when comparing students with
disabilities and those without.*'® National data show that for the 200910 school year, there was a
16-point percentage gap between black and white students with disabilities, which was four points
greater than the discipline gap between black and white students without disabilities.*!
Researchers concluded that, “In other words, of all the racial disparities we observed, the
disparities for Black students with disabilities were the most profound.”4°

Effects of Exclusionary Discipline

Anurima Bhargava, former Chief of the Educational Opportunities Section in the Civil Rights
Division of the U.S. Department of Justice, testified that data show that

the excessive use of exclusionary discipline is bad for students, resulting in missed
class time, a decline in classroom engagement and cohesion, and the increased
likelihood that students who are suspended or expelled will be retained in grade,
drop-out, or be placed into the juvenile justice system.46

According to a 2014 study examining the connections between exclusionary discipline and the
school-to-prison pipeline, students who are suspended or expelled from school were more than
twice as likely to be arrested during the same month of their suspension or expulsion from
school.**” Moreover, this effect was stronger among students who did not have previous behavioral
issues.*18

Professor Tary Tobin and colleagues at the University of Oregon found that students who exhibited
behavioral problems in late elementary school and were referred to an administrator and/or
suspended were more likely to receive office referrals or suspensions in subsequent grades.**° They

413 Losen and Gillespie, Opportunities Suspended: The Disparate Impact of Disciplinary Exclusion from School,
supra note 175.

414 Ibid.

415 1hid., 20.

416 Anurima Bhargava, Leadership and Government Fellow at the Open Society Foundation and former Chief for the
Educational Opportunities Section in the CRT division at the Justice Dep’t, testimony, Briefing Transcript, p. 22.

417 Kathryn Monahan, Susan VanDerhei, Jordan Bechtold, & Elizabeth Cauffman, “From the School Yard to the
Squad Car: School Discipline, Truancy, and Arrest,” Journal of Youth and Adolescence, vol. 43, no. 7 (2014), 1110-
22.

418 | bid.

419 Tary Tobin, George Sugai, & Geoff Colvin, “Patterns in middle school discipline records,” Journal of Emotional
& Behavioral Disorders, vol. 4, no. 2 (1996), 82-95 (data are in comparison to students who had never been
suspended); see also, Larry Irvin, Tary Tobin, Jeffrey Sprague, George Sugai, and Claudia Vincent, “Validity of
Office Discipline Referral Measures as Indices of School-Wide Behavioral Status and Effects of School-Wide
Behavioral Interventions,” Journal of Positive Behavior Interventions, vol. 6, no. 3 (2004), 137,
https://www.iirp.edu/wp-content/uploads/2015/06/Validity-of-Office-Discipline-Referral-Measures. pdf.
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believe that this evidence suggests that suspension and other disciplinary actions may not correct
problematic behavior, but instead have the opposite effect.4?® Furthermore, studies suggest that
removing students from school may also be an “ineffective deterrent and, in fact, for some students,
it acts as a reinforcer.”#?

In 2011, the Council of State Governments Justice Center found that of all students who were
suspended or expelled, 31 percent repeated their grade at least once.*?? In comparison, only 5
percent of students with no disciplinary infractions were held back a grade.*?® The research team
found that:

[A] student who was suspended or expelled for a discretionary violation was twice
as likely to repeat his or her grade compared to a student with the same
characteristics, attending a similar school, who had not been suspended or
expelled.*?

Approximately 59 percent of students disciplined 11 times or more did not graduate from high
school during the study period; and about 10 percent of students suspended or expelled between
seventh and twelfth grade dropped out.4®

Research also suggests that some exclusionary disciplinary actions may be used by administrators
as a strategy to remove students who are perceived as “disruptive” or “troublemakers” or those
who are not deemed likely to succeed, in order to not decrease a school’s overall graduation
rates.*?6 Some studies suggest that exclusionary discipline practices not only affect the individual
student, but also affect their peers and the entire school environment. Removing disruptive students
appears to negatively impact all student outcomes and the learning climate of the classroom.*?’
Studies have continued to show that “schools with higher suspension and expulsion rates [] have
lower outcomes on state-wide test scores, regardless of student demographics.”*?® For instance, in

420 Tary Tobin, George Sugai, and Geoff Colvin, “Patterns in middle school discipline records,” supra note 419 at
85.

421 Skiba, Zero Tolerance: The Assumptions and the Facts, supra note 144, at 3.

422 Tony Fabelo, et al., Breaking Schools’ Rules: A Statewide Study of How School Discipline Relates to Students’
Success and Juvenile Justice Involvement, supra note 183, at 55.

423 1pid., 55.

424 |bid., Executive Summary.

425 1bid.

426 Skiba, “The Failure of Zero Tolerance,” supra note 2, at 27-33.

427 Brea Perry and Edward Morris, “Suspending Progress: Collateral Consequences of Exclusionary Punishment in
Public Schools,” American Sociological Review, vol. 79, no. 6 (2014).

428 James Earl Davis and Will J. Jordan, “The Effects of School Context, Structure, and Experiences on African
American Males in Middle and High School,” Journal of Negro Education, vol. 63, no. 4 (1994), 570-87; Office of
the State Superintendent of Education (OSSE), Reducing Out-of-School Suspensions and Expulsions in District of
Columbia Public and Public Charter Schools, 2013,
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a 2014 longitudinal study tracking approximately 17,000 students over three years, researchers
found that high rates of school suspensions harmed math and reading scores for non-suspended
students.*? Isolating the scores of non-suspended students, the researchers found an inverse
relationship between suspension rates and test scores, meaning higher numbers of suspensions
resulted in lower reading and math scores on end-of-semester evaluations. These findings suggest
that high levels of suspensions “can have a very negative effect on those so-called ‘good apples,’
or rule-abiding students.”*3 The researchers found that in schools with low or average rates of
suspensions, exclusionary discipline did not appear to have an effect on non-suspended students’
test scores, but the negative results appeared when schools were above average in their use of
suspensions.*3! University of Kentucky Professor Edward Morris posited this inverse relationship
may be due to non-suspended students experiencing higher levels of anxiety and feeling
disconnected from their peers who are suspended frequently, often for minor issues such as dress
code violations or insubordination.**? These findings were consistent, even after controlling for
the level of violence at the school, school funding, and student-teacher ratios. Morris stated, “When
you are in a very punitive environment, you’re getting the message that the school is focusing on
crime control and behavior control. Schools should really be about relationships.”*3

Cristina Benz, a veteran teacher, testified at the Commission’s briefing that in her previous school:

if students were not in class on time the doors were locked, [] they were swept up
by hall monitors who brought them into the in-school suspension room. | always
thought this was wrong. What if a student was sick in the bathroom, or taking a
little brother or sister to school and came late? How is it helpful for student learning
to keep them out of class? I’m not condoning disregard for rules, but I want my
students in class and learning directly from me rather than suspended and falling
farther and farther behind. Furthermore, this type of discipline sends the message
that they aren’t welcome in the classroom. And it can confer a stigma that reinforces
pre-existing stereotypes.*3

https://osse.dc.gov/sites/default/files/dc/sites/osse/publication/attachments/OSSE_ REPORT_DISCIPLINARY_G P
AGES.pdf; Russell Skiba and M. Karega Rausch, “School Disciplinary Systems: Alternatives to Suspension and
Expulsion,” in G.G. Bear and K. M. Minke (eds), Children’s Needs IlI: Development, prevention, and intervention,
(pp. 87-102), National Association of School Psychologists.

429 Jane Meredith Adams, “Study: Suspensions harm ‘well-behaved’ kids,” EdSource, Jan. 8, 2015,
https://edsource.org/2015/study-suspensions-harm-well-behaved-kids/72501.

430 1bid.

431 Brea Perry and Edward Morris, “Suspending Progress: Collateral Consequences of Exclusionary Punishment in
Public Schools,” supra note 427.

432 | bid.

433 Adams, “Study: Suspensions harm ‘well-behaved’ kids,” supra note 429.

434 Cristina Benz, Educators for Excellence, Briefing Transcript, p. 160.
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Further, Kristen Harper, senior policy specialist for Child Trends and former advisor at the
Education Department, Office for Special Education and Rehabilitative Services, cautions against
framing the debate on school discipline to be between “disruptive” students versus ‘“non-
disruptive” students.43

On any given day, a child could walk into a classroom on Monday, after having
suffered some form of trauma out of, you know, in their home or out in their
community...any number of things could happen, which means that on any given
day, coming into school, a child may have a behavioral incident that is due to
trauma or due to the circumstances that life may throw at them. What we are asking
here is that schools do not simply throw away, exclude children that come to school
with those difficulties but are prepared to handle children that are coming to school
with the highs and lows of emotion, the trials and tribulations of approaching
adolescence. And | think we do ourselves a disservice and really sort of steer the
conversation in the wrong direction when we try to say, [] what is the impact of the
disruptive students on the non-disruptive students? Instead, our conversation really
should focus on how we support educators and support schools in utilizing
evidence-based practices that help schools to identify quickly when a child is

having an emotional breakdown or having an emotional issue and seek to address
it.436

Some of these disparities could be the result of school officials perceiving black children as more
“adult” compared to their white peers. Contemporary research suggests that black children are
perceived by society as older, less innocent, and therefore more responsible for their actions than
their same-age white peers.*¥” Also, these implicit biases may lead to actual racial disparities and
increased violence when dealing with authorities (e.g., teachers, school administrators, school
resource officers, law enforcement).438

Moreover, research suggests that gender may also have a compounding effect when it comes to
disparities in school discipline rates. A Georgetown Law Center on Poverty and Inequality study
found that black girls are consistently viewed by society as “less innocent” and more “adult-like”
than their similarly aged white female peers.*®® This perception can then contribute to “more

435 Kristen Harper, senior policy specialist for Child Trends and former advisor at the Education Dep’t, Office for
Special Education and Rehabilitative Services, testimony, Briefing Transcript, p. 55.

436 |bid., 55-56.

437 Phillip Atiba Goff, Matthew Jackson, Brook Lewis, Di Leone, Carmen Culotta, and Natalie DiTomasso, “The
Essence of Innocence: Consequences of Dehumanizing Black Children,” Journal of Personality and Social
Psychology, vol. 106, no. 4 (2014), at 539-540.

438 |hid.

439 Rebecca Epstein, Jamilia Blake, and Thalia Gonzalez, Girlhood Interrupted: The Erasure of Black Girls’
Childhood, Center on Poverty and Inequality, Georgetown Law, 2012, at 1
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punitive exercise of discretion by those in positions of authority, greater use of force, and harsher
penalties.”440

At the Commission’s briefing, Monique Morris, Co-Founder and President of the National Black
Women’s Justice Institute, testified to differential treatment of black girls in schools. She stated
that:

[Blehaviors, particularly of black girls, are misinterpreted as defiant and violent
and disruptive, and sometimes those are just expressions of their critical thinking.
But based upon some of the ways in which we have portrayed black femininity in
our society, the way those words come out or the very act of dissent is perceived as
an act of defiance.*#

Rebecca Cokley, Senior Fellow for Disability Policy at the Center for American Progress and
former Executive Director of the National Council on Disability testified that research shows that:

[E]ducators believe that black girls are more independent, need less comfort, need
less support than their white peers. Because of this, we need comprehensive bias
training across the schools, across youth-serving professionals, starting with the
daycare all the way up to the adult education classes.**?

Skiba, et al. posited that out-of-school suspension rates are not driven by student behavior, rather,
these rates may reflect the school environment, demographics, and administration.*** The
researchers found that black students were significantly more likely to receive an out-of-school
suspension versus an in-school suspension regardless of the type of infraction or poverty status.
They found that a school’s percentage of black student enrollment is consistently a strong predictor
of school suspensions. The data showed that if a school has a higher percentage of black students
compared to white students, the school is more likely to have more suspensions:

https://www.law.georgetown.edu/poverty-inequality-center/wp-content/uploads/sites/14/2017/08/girlhood-
interrupted.pdf.

440 | bid.

441 Monique Morris, co-founder and president of the National Black Women’s Justice Institute, testimony, Briefing
Transcript, p. 134.

442 Rebecca Cokley, Senior Fellow for Disability Policy at the Center for American Progress and former Executive
Director of the National Council on Disability, testimony, Briefing Transcript, p. 44.

443 Russell Skiba, et al., Where Should We Intervene? Contributions to Behavior, Student, and School
Characteristics to Suspension and Expulsion, supra note 4; see also U.S. Commission on Civil Rights, School
Discipline and Disparate Impact, supra note 6, at 74.
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It is somewhat striking that attending a school with more Black students increases
one’s risk of out-of-school suspension nearly as much as possessing or using drugs
or weapons. It is even more startling to realize that this relationship holds even after
controlling for student demographics or behavior. In rich and poor schools alike,
regardless of the severity of one’s behavior, one’s gender, or one’s school
achievement level, simply attending a school with more Black students greatly
increases one’s risk for receiving an out-of-school suspension. 44

In a statewide study of Indiana schools, Rausch and Skiba found that a principal’s attitude toward
students’ misbehavior and discipline affected suspension rates.**> They found that principals who
believed that repeated and frequent punishments improved student behavior (e.g., zero tolerance)
and blamed behavioral issues on poor parenting and poverty tended to suspend more students.
Comparatively, principals who favored preventive alternatives and viewed suspension as a
punishment to be used sparingly, but also believed in the importance of enforcing school rules and
policies were found to suspend fewer students.*4¢ In a more recent study of data from a Midwestern
state, Skiba and colleagues found that after controlling for race and socioeconomic status among
other significant factors, principals’ attitudes towards the use of harsh disciplinary actions was the
strongest predictor of both suspension rates overall, as well as the racial disparities in those rates.*4’

Other school-level factors have also been found to greatly impact disparate discipline rates, such
as teacher experience, school policies and rules, and school leadership.44® Researchers have found
that the same student may behave very differently in different classrooms depending on the
teacher. A teacher’s skill in classroom management and providing engaging instruction has been
found to be a correlating factor when looking at rates of classroom disruption.*4° Data suggest that
as teacher-student engagement increases, misbehavior and suspensions tend to decrease.**° Studies

444 |bid., 16 (emphasis in original).

445 M. Karega Rausch and Russell Skiba, “The Academic Cost of Discipline: The Relationship Between
Suspension/Expulsion and School Achievement,” Center for Evaluation and Education Policy, Indiana University,
2005.

446 |bid.

447 Skiba, et al., Where Should We Intervene? Contributions to Behavior, Student, and School Characteristics to
Suspension and Expulsion, supra note 4.

448 See, e.g., David Osher, George G. Bear, Jeffrey R. Sprague, and Walter Doyle, “How can we improve school
discipline?” Educational Researcher, vol. 39, no. 1, 2010, 48-58; Regina Oliver, Joseph Wehby, and Daniel
Reschly, Teacher classroom management practices: effects on disruptive or aggressive student behavior, Campbell
Systematic Reviews, 2011,
https://campbellcollaboration.org/media/k2/attachments/Oliver_Classroom_Management Review.pdf; Tim Walker,
“Does Teaching Experience Matter? Let’s Count the Ways,” National Education Association, June 6, 2016,
http://neatoday.org/2016/06/06/does-teaching-experience-matter/; Rausch and Skiba, “The Academic Cost of
Discipline: The Relationship Between Suspension/Expulsion and School Achievement,” supra note 15.

449 Osher, et al., “How can we improve school discipline?” supra note 448 at 48-58; Oliver, et al., “Teacher
classroom management practices: effects on disruptive or aggressive student behavior,” supra note 448.

450 Osher, et al., “How can we improve school discipline?” supra note 448 at 48-58.
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reflect that teachers having less classroom management and instructional skills contributes to
higher risks of students—as a whole—being suspended from school.*>* A study conducted by the
National Research Council concluded that “the school experience itself contributes to racial
disproportion in academic outcomes and behavioral problems that lead to placement in special and
gifted education...” at least in part because “schools with higher concentrations of low-income,
minority children are less likely to have experienced, well-trained teachers.”#>? Losen and
colleagues found that the risk of suspension increased for students in all K-12 grade levels when
they were taught by less-experienced and novice (i.e., new) teachers. The researchers found that
after controlling for a variety of other factors (e.g., percentage of enrollment, risk of disability
identification) there was a weak, yet statistically significant increase in suspension rates for all
students.*3

These findings show that structural factors are more significant in determining the
overrepresentation and disproportion of students of color in out-of-school suspension rates than
any behavioral or individual student characteristic.*>* Thus, the data suggest that closing racial
disparities in discipline rates would require structural changes such as focusing on responding to
behavioral infractions in more productive ways for all students.

Restraint and Seclusion

Data reveal that generally, students of color with disabilities are disproportionately impacted by
seclusion and involuntary confinement practices, and black students with disabilities experience
the most severe disparities. Nationally, over the 2011-12 school year, 75 percent of students who
were subjected to physical restraint were students with disabilities served by IDEA, and 25 states
had higher percentages of restraint use than the national average.*® And specifically black
students with disabilities are subjected to mechanical restraints at much higher rates than their
peers: they represent 19 percent of students with disabilities served by IDEA, but 36 percent of
those students who were restrained.**® In 201516, students with disabilities (as a whole) served

451 Gale Morrison, Suzanne Anthony, Meri Storino, Joanna Cheng, Michael Furlong, Richard Morrison, “School
expulsion as a process and an event: before and after effects on children at risk for school discipline,” New
Directions for Youth Development, vol. 92 (2002), 45-71.

452 National Research Council, Minority Students in Special and Gifted Education (Washington, DC: The National
Academies Press, 2002).

453 Losen, et al., “Disturbing Inequities: Exploring the Relationship Between Racial Disparities in Special Education
Identification and Discipline,” supra note 194,

454 |bid., 14.

45 U.S. Dep’t of Education, Office for Civil Rights, Civil Rights Data Collection: Data Snapshot: School
Discipline, supra note 7.
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by IDEA represent 12 percent of all students, but 71 percent and 66 percent of students subject to
restraint or seclusion, respectively.*’

Data show that students with disabilities (as a whole) are also more likely than their peers to be
restrained or secluded in schools, especially if officers and school administrators are not trained in
how to properly and safely deal with a disruptive student.#>® The Department of Education
generally categorizes restraint into either physical restraint or mechanical restraint when it comes
to the disciplining of students.*>® Mechanical restraint typically refers to

the use of any device or equipment to restrict a student’s freedom of movement.
The term does not include devices implemented by trained school personnel, or
utilized by a student that have been prescribed by an appropriate medical or related
services professional and are used for the specific and approved purposes for which
such devices were designed.46°

For instance, if a school resource officer or a law enforcement officer handcuffed a student in order
to obtain compliance, but not for the sole purpose of arrest, this case would fall under OCR’s
definition that the student was “subjected to mechanical restraint.”46?

Physical restraint is defined as a “personal restriction that immobilizes or reduces the ability of a
student to move his or her torso, arms, legs, or head freely.” 462 This definition does not include
physical escort, which refers to the “temporary touching or holding of the hand, wrist, arm,
shoulder, or back for the purposes of inducing a student who is acting out to walk to a safe

4571U.S. Dep’t of Education, Office for Civil Rights, 2015-16 Civil Rights Data Collection, School Climate and
Safety, supra note 1.

458 For instance, in the 2015-16 school year, “most students restrained or secluded were students with disabilities
(IDEA), who comprised of 12 percent of all students enrolled.” See U.S. Dep’t of Education, 2015-16 Civil Rights
Data Collection, School Climate and Safety, supra note 1, at 12. In 2016, OCR also released a Dear Colleague
guidance informing school districts “how the use of restraint and seclusion may result in discrimination against
students with disabilities, thereby violating Section 504 [] and Title II [] of the” ADA. U.S. Dep’t of Education,
Office for Civil Rights, “Dear Colleague Letter: Restraint and Seclusion of Students with Disabilities,” Dec. 28,
2016, at 1-2, https://www?2.ed.gov/about/offices/list/ocr/letters/colleague-201612-504-restraint-seclusion-ps.pdf.
However, it is important to note that data on school discipline practices should be interrupted with caution, because
data can represent a disparity that is not necessarily a result of discriminatory practices.

49 U.S. Dep’t of Education, Restraint and Seclusion: Resource Document, 2012, 10,
https://www2.ed.gov/policy/seclusion/restraints-and-seclusion-resources.pdf.

460 J.S. Dep’t of Education, Office for Civil Rights, “Dear Colleague Letter: Restraint and Seclusion of Students
with Disabilities,” supra note 458 at 6. For instance, if devices are used for adaptive devices or mechanical supports
that are used to aid in a student’s body position, balance or alignment that increases greater freedoms, vehicle safety
restraints, orthopedic prescribed devices, and restraints for medical immobilization. Ibid.

461 See OCR, 2015-16 CRDC School Form, Section X, https://www2.ed.gov/about/offices/list/ocr/docs/crdc-2015-
16-all-schools-form.pdf.

462 See U.S. Dep’t of Education, Office for Civil Rights, “Dear Colleague Letter: Restraint and Seclusion of Students
with Disabilities,” supra note 458, at 6.
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location.”#83 In three states, students with disabilities served by IDEA represented fewer than 15
percent of enrolled students, but more than 90 percent of those subjected to physical restraint.464
Reports have shown that students with behavioral disorders have been subjected to a variety of
mechanical and physical restraints, such as tape, straps, tie downs, ropes, weights, and weighted
blankets by school administrators and educators in an attempt to control students’ behavior.46°

Seclusion is also another strategy that school officials and educators may use to control a student’s
behavior. OCR defines seclusion as the “involuntary confinement of a student alone in a room or
area from which the student is physically prevented from leaving.”*¢® This definition does not
include using a “timeout,” which is a behavioral management technique that is part of an approved
program. 6’

CRDC data show that more than 100,000 students were placed in seclusion or involuntary
confinement or were physically restrained at school to immobilize them or reduce their ability to
move freely—including almost 69,000 students with disabilities served by IDEA.4%¢ CRDC data
also indicate that students with disabilities are subjected to both mechanical and physical restraints
and seclusion at higher rates than other students. Despite only representing 12 percent of all
students, students with disabilities accounted for 67 percent of students who were either restrained
or secluded in the 201314 academic year. 46°

463 |bid..
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physically restraining students with disabilities by IDEA. U.S. Dep’t of Education, Office for Civil Rights, Civil
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Civil Rights Impacts

The use of restraints or seclusion to control a student’s behavior may have a discriminatory effect
on students of color with disabilities that is in violation of Title VI of the Civil Rights Act.*’® As
discussed above, Title VI regulations prohibit schools from using “criteria or methods of
administration” that have an illegal racially discriminatory effect.4’* Such methods may include
policies, practices, or procedures that are neutral in language and applied evenly across all student
populations, but nonetheless have the effect of discriminating against students of color on the basis
of their race or national origin.*’2 If the school cannot show that the policy or practice is “necessary
to advance a legitimate, nondiscriminatory educational goal, then OCR would find a Title VI
violation.”#"® In discussing disparate impact cases, the Supreme Court has summarized that:

[Blefore rejecting a business justification—or ... a governmental entity[’s]
analogous public interest—a court must determine that a plaintiff has shown that
there is “an available alternative . .. practice that has less disparate impact and

serves the [entity’s] legitimate needs.”*"*

Considering the available alternative disciplinary approaches discussed in the following section,
strict school discipline methods with discriminatory impacts may not be necessary to address all
incidents of student misbehavior.

Alternative Disciplinary Approaches

While data on system-wide reform efforts are still emerging, several schools and districts around
the nation have been implementing reforms to their discipline policies in the hope of making
schools safer and more equitable for all students. Some of these alternative practices include using
Positive Behavior Intervention and Support (PBIS), which is a set of strategies and techniques that
work to create a standard of behavioral expectations for all students and these desired behaviors

470 See Introduction: Relevant Civil Rights Law at supra notes 56-76.

47134 C.F.R. § 100.3(b)(2).

472 See Introduction: Relevant Civil Rights Law at supra notes 56-76; U.S. Dep’t of Education, Office for Civil
Rights, “Dear Colleague Letter: Preventing Racial Discrimination in Special Education,” supra note 23, at 7-8; see
also U.S. Dep’t of Education, Office for Civil Rights, “Dear Colleague Letter: Restraint and Seclusion of Students
with Disabilities,” supra note 458.

473 U.S. Dep’t of Education, Office for Civil Rights, “Dear Colleague Letter: Preventing Racial Discrimination in
Special Education,” supra note 23, at 9. See. e.g., Elston, 997 F.2d at 1412 (discussing the school district’s
obligation to show that a policy challenged as discriminatory under Title VI is “demonstrably necessary to meeting
an important educational goal.”); Larry P., 793 F.2d at 982 (concluding that once a plaintiff has proven
disproportionate impact under Title VI, the defendant must “demonstrate that the requirement which caused the
disproportionate impact was required by educational necessity.”).

474 Texas Dept. of Housing v. Inclusive Communities, 135 U.S. at 2518 (citations omitted).
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are explicitly taught and continuously encouraged by teachers and school administrators.4’> Some
research has shown PBIS to have positive effects on the school environment and student behaviors.
For instance, in Tallapoosa Primary in Georgia, teachers and administrators have successfully
implemented PBIS to address school infractions. Teachers at Tallapoosa Primary stated that while
PBIS does take considerable work and buy-in from school staff and teachers, they have
successfully implemented a system where they can immediately provide students with feedback
about expected behavior, and negative behavior is addressed with “a positive statement or
correction (re-teaching of expectation)” instead of utilizing punitive methods.*’® As a part of this
process, they developed specific guides for teachers and school staff to help manage the behavior
of students throughout the school and found that these steps have made their school a more positive
and productive learning environment.4’’

Since 1997, IDEA has explicitly required schools to consider PBIS methods when considering
disciplinary actions for both special and regular educational settings.*’® Federal legislation urges
educators to consider “positive behavioral interventions, strategies, and supports” and “positive
academic and social learning opportunities” to contend with student behavior when it “impedes
his or her learning or that of others.”*"

Some initial evaluation data found that implementing approaches like school-wide positive
behavioral supports was associated with a reduction in the number of instances where “intensive
interventions” (e.g., seclusion and/or restraint) were used or perceived as necessary.*® The
National Autism Center found that approaches like PBIS produced beneficial behavioral outcomes

475 Jenni Owen, Jane Wettach, and Katie Claire Hoffman, Instead of Suspension: Alternative Strategies for Effective
School Discipline, Duke Center for Child and Family Policy and Duke Law School, 2015,
https://law.duke.edu/childedlaw/schooldiscipline/downloads/instead_of suspension.pdf.

476 Walker, et al., “Real Life Account of PBIS at the Primary/Elementary Level,” supra note 16.
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478 U.S. Dep’t of Education, Office of Special Education Programs and the Office of Elementary and Secondary
Education, “PBIS and the Law,” Positive Behavioral Interventions & Supports, https://www.pbis.org/school/pbis-
and-the-law (citing 20 U.S.C. § 1401(c)(5)(F): “almost 30 years of research and experience has demonstrated that
the education of children with disabilities can be made more effective by—providing incentives for whole-school
approaches, scientifically based early reading programs, positive behavioral inventions and supports, and early
intervening services. . .”), https://www.pbis.org/school/pbis-and-the-law. See also 20 U.S.C. § 1414(d)(3)(B)(i)
(specifically requiring IEP Teams to “consider the use of positive behavioral interventions and supports, and other
strategies, to address [the] behavior” of any child with a disability whose “behavior impedes the child’s learning or
that of others.”). This requirement applies to all IEP Teams, regardless of the child’s specific disability, and to the
development, review, and revision of IEPs. See 34 CFR § 300.324(a)(2) and (b)(2).

479 See Safe & Civil Schools, “PBIS—What You Need to Know,” (citing Individuals with Disabilities Education Act
of 1997, Pub. L. 94-142, 88 614, 672), 2018, https://www.safeandcivilschools.com/research/papers/pbs-pbis.php;
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and were found to be effective for individuals on the autism spectrum.*! Skiba and colleagues
also found that positive behavior supports and social-emotional learning strategies show promise
and have resulted in positive behavioral outcomes for teachers and students.*®? Other studies have
shown that schools which utilize PBIS have increased their safety ratings and reading test scores,
and decreased their number of discipline referrals and reduced student aggression.*8 Moreover, in
a statewide survey of California school districts, PBIS was found to be the most popular behavioral
management system among school administrators and teachers and had been adopted by almost
40 percent of the public school districts in the survey.*®* And the popularity of PBIS has expanded:
as of June 2018, it has been implemented in over 25,000 schools nationwide. *8°

Another promising alternative to exclusionary discipline is the practice of restorative justice, which
has been implemented by schools, districts, and communities in over 27 states.*®® Restorative
justice is considered an alternative method to discipline that focuses on repairing harm between
the victim and the accused. These practices focus on the victim and the accused working together
to come to a solution, rather than administrators simply punishing the student. As a practice, it also
shifts the focus of discipline from punishment to learning, and from the individual to the
community. Proponents of restorative justice state that it seeks to fix the problem, impose fair
punishment, foster understanding, and adjust student behavior.*®” Restorative justice practitioners
argue that this practice is meant to shift the culture from discipline to accountability and problem-
solving.“®8 For instance, when researchers inquired about implementation of restorative justice in
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an interview, a teacher stated that “restorative justice is figuring out what’s going on elsewhere
that’s causing (students) to behave this way, instead of just disciplining them and thinking that it’s
going to solve the problem.”48°

As alternative discipline methods continue to spread, many school districts and entire states are
witnessing a decrease in student suspension rates. For example, California school districts
witnessed a 46 percent decrease in suspensions from the 2011-12 to the 2016-17 school year.*®
Another example comes from the Dekalb County School District in Georgia, which reported a 47
percent decrease in the districts’ disciplinary rates from utilizing restorative justice methods.**
The district’s deputy superintendent for student support and intervention, Vasanne Tinsley, stated
that these practices are effective because they focus on what may be causing the disruptive
behavior versus instantly jumping to a punitive response. Tinsley explained how restorative
methods work in practice:

Some of the disciplinary infractions are because of students having frustration because of
maybe home situations, academic difficulties, and things of that sort. So, the conversation
allows the student to actually express what’s going on so that we can provide support for
them as needed.*%?

Ten schools in this district have piloted these restorative practices programs, and some of these
schools also have implemented PBIS methods to further aid in addressing students’ behavior. And
statewide, more than 1,200 schools in Georgia have adopted PBIS.4%

Baltimore City public schools have also started implementing restorative practices*®* and
cultivating programs that focus on the social-emotional learning of students. Sarah Warren,

2016,

http://www.brooklyncommunityfoundation.org/sites/default/files/lessons_learned_about_early implementation_of r
estorative_justice_in_schools_for_distribution.pdf.
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County School District is Georgia’s third largest school system. The District enrolls nearly 102,000 students
which are racially and ethnically diverse. Black students represent 63.9 percent, Latinx students represent
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Executive Director for Whole Child Services and Support in the Baltimore Public School System
testified to the Maryland State Advisory Committee to the U.S. Commission on Civil Rights that
the district is actively working with school officials to not only shift the mindset of administrators
away from solely relying on exclusionary discipline practices, but also shift the school culture as
well.4% Warren stated that Baltimore City public schools have implemented a three-year strategic
plan to focus on

cultivating social and emotional learning among students and cultivating [the]
capacity to do restorative practices throughout the district. [This means] there’s a
heavy focus on relationship building, on building social and emotional
competencies and on building community. There’s essentially [] a shift from
thinking about behavior management to thinking about building competency
among students to regulating their own behavior as well as building social-
emotional competencies among adults which is key to this work.4%

Another example of the potential advantages of restorative practices was seen in a North
Philadelphia middle school that was known for years as “Jones Jail.”*%” The school was known for
its unruly students and violent behavior, and police officers were stationed outside of the school
during daily dismissal. However, when the school transitioned to become a charter school and also
began using restorative justice practices, the number of violent incidents dropped by 90 percent in
a single year.%® The CEO of the newly named Memphis Street Academy states that it was the
school’s dedication to restorative practices that have brought such a drastic change. Not only did
they reform the school’s disciplinary procedures by implementing non-exclusionary restorative
practices, but the school also removed all of the metal detectors and window gratings and got rid
of the security guards.*%°

Promoting Positive Discipline in Schools: A Guide for Educators,” Schott Foundation for Public Education, March
2014, 2, http://schottfoundation.org/sites/default/files/restorative-practices-quide.pdf.
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